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Alan Vance Weiner et al v Barbara Weiner et al 


Date 


9/3/7) 
9/24/71 


9-27-71 
10-5-7) 
10-26-71 
11-3-71 
1-3-72 
1-13-72 
1-16-72 
6/29/72 
7/10/72 
10/4/72 
11/30/72 
3-1-74 
3/7/74 
6-17-74 


6-28-74 
9/23/74 


9/23/74 
9/23/74 


9/23/74 


Filings-Proceedings 


Complaint filed. Summon. .sued, 

By Mishler, Ch.J.-Order directing that service of S/C may be 
made pursuant to CPLR filed. 

Summons returned and filed. Grayhound Bus Lines srvd 9-21-71; 
Ronald Brown srvd on 9-14-71, 

ANSWER of defts GREYHOUND LINES, INC., & ROALD RROWN filed 
with JURY DEMAND, 
JURY DEMAND FILED. 
ANSWER OF defts Barry Stone & Jane Stone filed. 

Affidavit of service of summons and complaint. srvd through 

Secty of State on 10-7-71 filed. 

ANSWER of defts Barbara Welner & Louls B. Weiner with JURY 

DEMAND filed, and INTERROGATORIES, 

Before Mishler, Ch.J.-Case called-Marked ready for trial. 

Pitffs' Notice to take defts' deposition filed. 

Defts. cross-notice to take the deposition on 8-3-72 filed. 

By Mishler, ChJ-Order dtd 10/2/72 substituting attys for defts 
STONE filed. 

Pitff's note of issue filed. 

Before MISHLER, CH.J.-Case called to set trial date. PItff to 

serve and file answers to Interrogatories b 3-18-74, 

6-17-74 for trial. 6-7-74 at 2 P.M. for pre-trial conference. 
Before MISHLEP CH.J.-Case called-Pre-trial conference held 

and concluded. 

Before MISHLER, CH.J.-Case called. No appearance Adjd without date. 
Before MISHLER, CH.J.-Case called-Sept 23, 1974 for trial 

Before DOOLING, J.-Case calleJ- Parties stipulate that the action is 
dismissed as to deft Brown-M. Spatt, atty for pl¢ffs moves that the 
case Alan Weiner be allowed In this court under the doctrine 

of pendant jurisdiction - Motion denled - Trial ordered and 

bequn- 

Trial cont'd to Sept. 25, 1974 

Pitff's request to charge filed. 

Answers to Interrogatorles demanded by defts 8. Welner and 

Louls Weiner filed 

Pitff's request as to jury voir dire filed. 
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UNITED STX.TES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


a re eee es aa —_ 
AUDPEY WEINER, as Administratrix 
of the estate of JULIE A. WEINER, : 
deceased, 
Plaintiff, © 7-6 3307 


-against- 
BARKARA WEINER, |.OUIS Lb. WEINER, 
BARKY STONE, JAN! STOIsl and : 
GREYHOUND LINES, I[NC., 


Defendants. 


Appearances: 


ARTHUR D. SPAT?T, Eso. (Messrs. Spatt, “auman 
& Wilkins of Counsel) for plaintiff. 


STANLEY W. ZAWACKI, Esq. (Messrs. REILLY & 
REILLY of Counsel) for defendant Weiner. 


} 
| 
| 
SAMUEL LEVITT, Esq. (Messrs. SCHWARTZ, LEVITT, | 
SOMMER & BLITZ of Counsel) for defendant | 
Greyhound. 
| 
DOOLING, D. J. | 
| 

Plaintiff moves to set aside the verdict rendered 
on October 3, 1974, and for a new trial on the grounds that 
' 

the verdict was contrary to law and against the weight 

of the credible evider e, that portions of the charge were 


materially erroneous, that admitting evidence that defend- 


ant Barbara Weiner would share in the recovery for her 
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| 

' 

| 

‘ 

2. 
infant daughter's death was erroneous and prejudicial, and 
that certain questions and remarks by defense counsel 
‘during trial and in summation were so prejudicial as to 
require a fresh trial; in addition, plaintiff moves to 

|| set aside as erroneous the Court's dismissal of the complaint 

| 

| 

| as against the defen@ant Greyhound at the close of the 


| plaintiff's case, arguing that it was additionally pre- 
| judicial to dismiss since it denied to the jury the oppor- | 
| 
tunity to give the plaintiff satisfaction for the alleged | 
| wrong to the deceased child without finding that it was | 
r the negligence of the child's mother that caused the child's 
| death. | 
i While the motion must be denied in all respects, it 
raises again an acutely troublesome and hopelessly unsatis+ 
factory situation brought about by the apparently settled 
rule that in wrongful death cases arising wk of intra- 
family tort, the fact that a beneficiary, or the sole 
beneficiary of any wrongful death recovery is the defendant 


whose negligence caused the death does not bar a recovery. | 
In the present case the defendant Barbara Weiner, the 


operator of the family motor vehicle at the time of the 


accident, and her husband who wa* riding in the car with 


re ——— } 


were interested to the exclusion of anyone else in 


| any recovery against Barbara Weiner for negligently causing 


|e daughter's death. See . otation, 1964, 95 A.L.R. 2d | 


‘ee 596 et seq; Rozewski v. Rozewski, Monroe Co. 1944, 


| 181 Misc. 793, 46 N.¥.S. 2d 743; ef. Jenks v. Veeder 

| Contracting Co., 3d Dept. 1942, 264 App.Div. 979, 37 N.¥.S. 
2a 230; LoGalbo v. LoGalbo, Oneida Co., 1930, 138 Misc. 

| 485, 246 N.¥.Supp. 565; Rischer v. Qwens, Nassau Co. 1957, 

| 8 Misc. 2d 1036, 171 N.Y.S.2d 463. The state cases have | 

relied heavily on McKay v. Syracuse R.T.R.Co., 1913, 208 

| N.Y. 359, which, however, Was a‘case in which a husband's 

| renee ae the defendant's negligent killing of his 


wife was found not to be barred under the wrongful death 


statute even though the husband's negligence contributed 


| 


to his wife's death. The more recent cases of Rischer Vv. | 


| Qwens, supra, and Matter of Minetti, N.Y.Co., 1971, 65 
| Misc. 2d 1011, 319 N.Y.S. 2d 56, explicitly treat Rozewski 


as continuing to be the law. 
| Moral repugnance to “a persons profiting by his 
| own wrong" is thought to be answered by the legislature's 


manifest knowledge of the elimination of older principles 


governing intra-family tort and its failure to restrict 


|| nominally on behalf of the beneficiaries of a deceased 


| ehild against one of two parents who, together, would have 


recovery under the statute. A difficulty remains. In the 
case in which the wrongdoer is the sole beneficiary of a | 


wrongful death action, the rational objection to the case, 


‘all other things aside, is that it would be a null action, 


an absolute futiiity. There are, of course, intxa-family 


tort cases, in which the action can result in a significant 


| 
' | 
transfer of funds. For example, where the action is brought 


| 


a totality of the interests in the recovery, the case | 


| 


could result ina significant transfer of funds from husband 
; : 


; ; , ee 
to wife (or vice versa) if that chanced to be, in a particu- 

| 
lar case, an aim worth pursuing for some socially recogni - 


| 
| 


able reason. Still, so far as the action necessarily 

assumed a recovery by the wrongdoer against the wrongdoer, 
it would be a nullity, self-cancelling ennitieict that could 
not be given practical or legal vitality by using the 

apparatus of appointing someone other than the parents as | 
administratrix or administrator for the purposes of suit. | 
The difficulty stems from the failure openly to recognize 


such cases as - generally - actions against the indemnity | 
| 
| 


company to make it pay an appropriate award for a covered | 


| 
| 


es ee ann — 


operation. Perhaps this whole subject ought to be re- 


his now deceased sister was not watching and couid not in 


& 


risk that eventuated. It is not useful to speak of the 
cause of action as a statutory creation nor to insist al 


the legislative act cannot be penetrated to examine its 


examined in the light of Moragne v. State Marine Lines, 


1970, 398 U.S. 375. At minimum, the tolerance of such 


litigation in its present form creates for counsel all but 


p , , | 
impossible problems, and these must be returned to in | 


| 
considering the last of the points raised by plaintiff, the 


impropriety of the closing argument of defense counsel. 


Plaintiff's basic argument is that on the evidence 
the jury could not in reason have found that the defendant 
driver was «ithout fault. The contrary is the case. The 
accident in one sense was completely unexplained and all 
but inexplicable. The occupants of the Weiner car, if | 


their evidence is credited, were denied the capacity to 


| insensible and deprived o° recollection of the accident by 


testify because, in Mrs. Weiner's case, she was rendered 
| 


its impact, her husband, in his testimony, was asleep, and 


the young son of the family, riding in the back seat with 


20 - I 


\ 6. 
i 
| any case recall the events leading up to the accident. 


| Road conditions were such as to dictate cautious driving; 
| ana the evidence was that both the bus with which the 
| ° 

Weiner car collided and the Weiner car were traveling well | 


{ 
} 
| below the speed limit. No evidence required a conclusion 


of negligent driving: the jury no doubt speculated over 


the possibility that Mrs. Weiner had fajlen asleep while 
i driving, but no evidence supported that inference, and for 
1 the jury to have treated it as an available inference, and | 
to have found negligence on that basis would have been 


sheer speculation. The driver of the following car could 


| 
say only that,as he saw it, the Weiner car moved right, got 


| 
| into the piled-up snow and slush on the right side of the | 
| 


road, and then struck across the road into the very path 


of the bus and unavoidably collided with it. That is all 


| 
| 


the evidence that there was. The bus driver could eT 


} only to the sudden moving of the Weiner car into the path 


| 


of his bus from the other side of the two lane highway. 


Plainly the jury could have found that the Weiner 


| car was negligently driven per force of the decisions in 
| New York to that effect. Pfaffenbach v. White Plains 
| 


Express COrp., 1966, 17 N.¥.2d 132; Coury Vv. Safe Auto 


| 

| Sales Inc., 1973, 32 N.¥.2d 162; Stafford v. Mussers 
| Potato Chips, Inc., 4th Dept. 1972, 39 App.Div.2d 831, 
I +333 N.Y¥.S. 2d 139. But these cases hold only that such a 
case as the present one setae te submitted to the jury. 

| They do not say, as plaintiff really now insists, that 


|| the plaintiff is entitled to prevail in every case in which 


a defendant vehicle has crossed the road into the path of 


| | 
|| an approaching vehicle. If that were so, plaintiff would 


be entitled to a directed verdict rather than to a new 
trial, for the case was fairly submitted to the jury in the 
| light of these three decisions and after full discussion 
| and review of the charge with counsel for all parties.* 
| Plaintiff complains of two errors in the charge, 
| the first in the failure to charge that in a death action 
the plaintiff is not held to as high a degree of proof as 


is an injured plaintiff who can describe the accident. 


That charge is almost always given in death actions in New| 
York, but it can hardly in reason be applied to such a 


ase as the present one in which the decedent was a child 


riding in the rear seat of one vehicle, and the bus driver, 
the operator and the passenger in the following vehicle and 
| 


} 
} 


| 


been | 


iV simply irrational to have charged it in the present case. 


with her brother at the time of the accident in the back 


three persons riding in the Weiner car, including the 
driver, survived the accident, were available to testify 


and did testify. The deceased child was playing a game 


seat, and, it may be inferred, was in no better position 
to describe the accident than was her surviving brother. | 
The conventional charge is not derived from a statutory 


rule but is a practical charge element evoked by the 


| 


|| particular circumstances of particular cases. It would have 


i 


The, second alleged error in the charge was the 


failure to strike from the conventional definition of 


negligence the cequirement that the defendant's negligence 
must be found by the jury to have created a reasonably 

| 
foreseeable risk of bodily harm to persons in plaintiff's | 


situation. Not only was the request to delete this element 
| 


| 
| 


charge had been in plaintiff's hands for several days before 


from the charge made at much too late a date (for the 


it was delivered), but the charge was given in plaintiff's 


hearing in exactly the words contained in the written charge 


earlier submitted to counsel, and it was later explained ta 
the jury in counsel's presence in response to the jury's 


Sl a a a el satineoom. Vermont. | 


\ 

question about its application to the deceased child. 

| Only after all that did plaintiff belatedly suggest that 

I it had no place in the case. The suggestion was not 

| acceptable at that point and ‘indeed is not acceptable in 

| legal principle. Defendant could not be: liable unless her 

| negligence was negligence toward her deceased daughter. | 

|| That may seem obvious as a foreseeable element in any_ 

|| negligent driving where a passenger sues, but it remains 

nevertheless, an integral elemen+ in the concept of negli- | 
gence. Here, again, plaintiff in essence claims that 

there should have been a direction thet as a matter of law 

the jury were venuive4 to find, if they found that the 

| operator was negligent, that her negligent operation was 

| negligence toward her daughter. The idea is a tempting ov 

| on the particular facts, but the proposition is invalid. 


| Courts must be careful not to invade the province of the 


jury simply because in particular instances the application 


of this basic component in the concept of negligence may 


seem to the court perfectly clear. The whole concept of 


| 
| 


negligence is rife with complexities and it is these that 


| 
| 


, , , ; , } 
the jury must resolve without being given dissected elements 


| 


of negligence to pass on as if they constituted the whole | 


| 


I ll @a. ntmne Vaek Meate in 1971. 


| concept. 


Plaintiff contends that the jury should have been 
-told, at plaintiff's request, that the estate (or adminis- 


tratrix) had an absolute right to commence the action 


| against the mother of the decedent-infant. The request 


was declined. The whole case and the entire charge 


assumed wnat the plaintiff had the right to be in court. 
To have charged the jury in any language even nearly 


approaching the requested language would have been so 


overwhelmingly prejudicial to the defendant that it was 


| unthinkable. he court is not. wont in such a case as this 


or in any other case to charge the jury that a plaintiff 
; has an absolute right to sue however manifestly true that 
| 4s from the court's entertaining the action and its sur- 


vival until the moment at which the case is ready for | 


iterating its own contention that there was something 


| : 

| submission to the jury. Again plaintiff is simply re- 
| | 
| 


peculiarly right about the action's being commenced, al- 


| 
Plaintiff contends that it was error to dismiss the 


though that is very far from being clear. 


| 
action against the defendant Greyhound. There was not a | 
| 


CT oe eee. =, =F 


ll. 

| scintilla of evidence against the defendant Greyhou.id. 
The evidence was that the Greyhow.d bus was being driven 

| on its own side of the road and that it was not being | 

driven at an excessive rate of speed. The evidence is 


| 
that the entire accident happened in a time so very | 


brief, measured from the first instant at which the Weiner | 


car deviated from a normal path until the moment of impact, 


| 
that the Greyhound driver was powerless to do anthing | 

| 
except, it seems, to bear somewhat to the right as he 


applied his brakes. There is every indication in the 
| | 
| } 
evidence, and nothing to the cortrary, to suggest that he 
° - | 
i manage both to slow the bus somewhat and to bear some- 
! 


| what to the right before the impact, and that he was able 


| to do so much is indeed remarkable. The evidence did have | 
| | 
| in it the usual triumphs of the lawyer over the layman - | 

| 
| | 
| 


in which the driver was made to appear to eepouse the 
| preposterous proposition that when he was eight hundred 
feet away from the point of impact he could see that the 
| Weiner car was in trouble. That part of the driver's 


signed report and of his testimony was so manifestly a 


' 
| 
{ 
| 


result of merely semantic confusion that it does not merit 


- .t. SnraqcolnGg: | 


ae 


12. 
consideration. The Weiner car travelled - from the first 
moment it was in trouble to the point of impact - 104 feet, 


more or less, at about 40 miles an hour (about 58 feet a 


second). Obviously the bus driver could not by any specie 
of foresight have seen the accident developing at a distance 
of 800 feet unless his motor vehicle was going eight times | 
as fast as the Weiner vehicle or about 320 miles an hour. | 
The bus driver's estimate was, again, that he aaw the Weiser 
car in danger when it was 225 to 250 feet away. That | 


testimony, when it is compared with the 104 foot distance 


actually measured on the ground ‘from the point where the 


| Weiner car first deviated from normal-drive-path to point 


of impact, amounts to confirming that the bus was about 
that same distance from the point of impact. The evidence : 
discloses nothing that could support a finding of ciaeaiaih 
driving on the bus driver's part, and does nat indicate 
that any escape path was open to him. 


The final and most insistent point is, of course, 


plaintiff's point that it was unfair of defense counsel to! 


present in any way to the jury the strange idea that the 


plaintiff administratrix was actually suing for the benefit 


—— a — nas an 


ee 
of the defendant and her husband and not at all for her 
own benefit, and that the defendant wife and mother would, 


if there was a recovery by the plaintiff administratrix, 


| ‘be the beneficiary of one-half of the recovery. The 


| 
| 


defendant operator was inevitably and necessarily a witness 
in the case. Consequently her interest in the case and 
its outcome was a proper subject for presentation to the 
jury, and defendant, or rather her counsel @& record, in 
the absurdity of this sort of case, was the one whose 
“case” would benefit by his showing that his "“client's'’ 
interest, the defendant's interest, was in the plaintiff’ see 
recovery, since the defendant would be entitled to 50% of | 
the plaintiff's recovery and would not bear the burden of 


any judgment in the plaintiff's favor. Absurdity was 


hardly excluded by the jury's inevitable realization that 


the balance of the recovery would go to the plaintiff's 


husband and that there was something exotic about the case.’ 


| 


every problem that could arise from the essential absurdity 


To say that the case presented to counsel on both sides 


| 


of the situation understates the realities. Ina forth- 


right action by the Weiners against the indemnity insuranc 


17 
| 14, 


company to recover +he pecuniary loss the parents vaiieiiaall 


| 


} : 
|| by reason of their daughter's death as a consequence cf the) 


' 
|| wife's alleged negligence in driving, the jury would and 
Saas have evaluated the test imony of the Weiners in the 


! 

|| light of their interest in recovering against the insurance 
i} 

1} | 
1 company, and that company could forthrightly have defended 
'Gtself. The jury could then have weighed the credibility 


| 
|| o£ the Weiners' testimony that they could not recall the 


| 
| 
incident, and consider the reason, if any, why the aaa 
‘had not produced the hospital and medical records which | 


might have demonstrated that Mrs. Weiner had an observed 


amnesia. When that point came up during trial ample time 


|| remained to get the hospital and medical records bu that 


# || was not done. Plaintiff clected instead to rest on the 


testimony of the Weiners (who were plaintiff's witnesses) 


retrospective amnesia and that, in Mr. Weiner's case, he 


was unwell and asleep when the accident occurred. 


| 

| 

that, in Mrs. Weiner's case, she suffered a traumatic | 
| 

Defense counsel was cautioned not to argue or | 

| 


suggest to the jury that the parents of the child could 


not sue, or that their own negligence precluded them from | 


justice." Defendant's counsel did,permissibly, argue the 


gress the instruction in sprit if not literally, in 


15. | 
recovering,or that the suit invited a "travesty of | 
defendant's interest in the recovery. (But he did trans- | 
| 
| 
| effect asking the jury to agree with him that they would 

| 


not themselves have been callous and immoral enough to seek 
| a money recovery for a deceased child of their own by 
contending that their own negligence had encompassed the 
| child's death. It can be said only that, literally, he 
| 


| did not argue to the jury that they ought not to return 


é | a verdict for the. plaintiff administratrix becaus* they 


would .0t themselves have sued had they been in the same 


| positior since they doubtless shared his view of the | 


humanity and morality of the situation. ) 
| 


However, no motion for a mistrial was made, and the 


plaintiff, who summed up after the defendant,.dealt, on | 


the whole, as effectively with the matter as was possible. 


The issue which the improper remarks of defense counsel 


brought to the surface was ineludably in the case, and, 


elaboration of the issue of damages. The improper remarks 


defendant argues, was implicit in plaintiff's own 
| 


16. 
could not materially worsen the situation and they were 


more than counter-balanced by plaintiff's skillful 


‘summation. The jury considered the case with evident 


care and its inquiry did not disclose any emotional bias. 
The case contained evidence strongly favorable to es 
in the affecting testimony about the deceased child, her 
character, her exceptional abilities and her hold on the | 
affections of her family, her orother sneha as and | 
her schoolmates. These are additional factors that give 
assurance that the impropriety in the language of the | 
defense summation was without effect. 

nice underlines the fact that the time is long 
past when personal injury cases should continue to be | 
tried without the jury's being in open possession of the | 


facts respecting liability insurance; it may be assumed 


that they or many of them realize that insurance must be 


in back of the litigation, particularly when it is liti- 


| gation within a close-knit family unit. Not only does 


trying the case in the absurd form in which the present 
case had to be tried belie the realities, but it puts 


counsel on both sides in false positions. The insurance 


‘interests. Under the policy it is, basically, required to 


company in such an intra-family case should be in court aeserig j 
and ho..wzstly represented by counsel protecting its | 


furnish counsel to defend the insured against charges of 


fault. It certainly does not contract to facilitate the 
insured's recovery against himself or herself where the 
proponent of the issue of the insured's fault, the true 


"plaintiff," is the "defendant" insured, and not the 


{ 
| 
| 
| 
plaintiff administratrix, who has no beneficial interest | 
in the suit. Plaintiff's counsel - really representing | 
| 

the pecuniary interest of the nominal defendant - should 
‘ P ° | 

not be subjected to the necessity of suing the person who | 
is in subs. ance his client, and forcing upon insurance | 
company counsel the self-contradictory role of representing 


as a defendant a person who is in economic fact a plaintiff. 


The dilemma is, in part, of the indemnity aeerer Ss 

making. Perhaps for good reasons, since such companies | 
| 

are closely regulated in this state, the companies shrink 
| 

from making a direct issue with their insureds on the | 
question of their liability to their own insureds for the | 
i] 


insureds' negligence. But must not the companies face the 


| 


18. 


issue directly, deny liability. and ir.vite direct suit 


in cases in which their investigation genuinely affords | 


them good reason to question their liability to their own 


insureds, and in which they would contest rather than 


{ 
| 
| 
| 
settle if the issue were their insured's liability to a | 
| 
third and wholly stranger-party? And in a case such as | 

| 

| 


the present one, if their investigation led them genuinely 


and in good faith to question their liabilty to the | 
| 
deceased chilé's parents, who were their insureds, it 38 5 


not apparent that an appropriate course would not have been 
to deny liability, to decline to assume responsibility for | 
the "defense" of a case brought to seek a recovery on | 
behalf of (and not really against) the named defendants, 
and, if need be, to seek to be added as a party defendant 
to defend in the company's own name and right. | 
Obviously this issue was not free from doubt. 


However, in the circumstances of the present case, no fair 


ground for setting the verdict aside appears, and the 


Accordingly, it is 


| 

| 

motion is accordingly denied. | 
ORDERED that the mution of the plaintiff to set | 


t 19. 


aside the verdict and to grant plaintiff a new trial is 
denied in all respects and the motion to sct aside the 


@ismissal of the complaint at the close of the plaintiff's 


case as against the defendant Greyhound, Lines, Inc. is 
in all respects denied. 


\| 
| Brookiyn, New York 
| 


|| December 20, 1974. 


Fcc ens li liemenirimenincsctacone ate | 
| Footnote: ‘The part of the charge involved was in | 
| the following language: | 


‘Where a statute directly imposes a specific 


driving rule, failure to conform to that rule is 


| 


negligence. 


There is evidence that a double yellow line 


divided the two lanes of highway 149 at the point 


where the accident occurred. A double yellow line 


under State Regulations is a "full barrier” marking, 


along the highway may not drive on the left side of 
the double yellow line. Vehicle and Traffic Law 


! 
| 
| 
| signifying that vehicles proceeding in either direction 
| § 1126(a), in force at the time of accident and today, 


ee eee ————a al 


provides that 
" .. no @river of a vehicle proceeding 
along such highway shall at any time 
drive on the left side of such markings." 
If you find that there was such a double yellow line 
and that Mrs. Weiner drove her car to the left of the 
double yellow line, you must find that she was 
| negligent in operating the Weiner car. 


However, failure to drive to the right of 


| 
| the double yellow line may be justified or excused by | 


| 
| 
| you to say in all the circumstances and on all the 


| emergency or other unusual circumstances. It is for 
| evidence whether defendant drove her car across the 


double yellow line, or whether at the time her vehicle 


crossed the double yellow line it had gone out of 


control and could not be prevented from crossing the 


lines. 


If you conclude that there was not a violation 


of the statute in all the circumstances, you must | 


nevertheless review all the evidence, and circumstances 


apart from that particular driving rule, and determine 


from that review whether defendant was or was not 


negligent. 


ai. 


The fact that the Weiner car crossed the 
centerline into the path of the bus, if you find that 


to be the fact, is evidence from which you may find 


that defendant was negligent. Similarly, the fact 


that the Weiner car left the roadway on the right and 
struck a snow bank or guard YMXER rail, if you find 
that to be the fact, is evidence from which you may 
find that defendant was negligent. However, neither 


fact, standing alone, nor both, standing alone, 


requires you to find that defendant was negligent. 


| In reaching your final conclusion on-negligence you 


take into account all the evidence bearing on that 


| issue. 


———=———— ee 
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COMPLAINT 


UNITED STATES DISTRICT COURT VOR THE 
CASTLAN OISTRICT 


ALAM VANCE WEINER, on infant by his guardian 
ad litem, AUDREY WEINER, and AUDREY WINER, 
as Adsinistratrix of the estate eof JULIE Ae 
WEIWER, deceased, 


Plainciffs, 
~ against - COMPLAIUT 
Civil Action 
BARBARA WEINER, LOUIS B. WEINER, BARRY File ¢ 


STONE, JANE STONE, GREYHOUND SUB LINES, 
LuC., and ROWALD SROWN, 


Defendants. 
ecninaacneain er 
Plaintiffe, complaining of the defendants, by 
their attorneys, SPATT & BAUMAK, BSQE. respectfully show 


to this court and allege: 


FIRST: That this court has jurisdiction of 
the cause under the provisions of 28 Unit ed States Code, 


Section 1332. 


SECOND: That at all the times hereinafter men- 
| thoned, plaintif® AUDREY WEINER was @ resident of 2719 
East 28th Street, Brooklys, County of Kings, City and 


State of Mew York. 
THIRD: Thet at all the tines noreinafter 
meationed, defendants BARBARA WEINER and LOUIS WEINER were 


residents of the Town of Parsippany, State of New Jersey. 


FOURTH: That at all the tines hereinafter 


aentioned, defendants BARRY LEK STOME and JANB GTORE 


26 


were residents of Larlington, Vermont. 


vIFTHs That at all the tines hereinafter pont Loned 


fefendant ROWALD BROWS was & resident of Geneva, tev York. 


BIKTH: That at all the tines hereinafter nen~ 
tioned, defeadant GREYHOUND BUS LINES was & foreign corpora~ 


tion having been incorporated in the State of Dolaware. 


SEVENTH: That at all the times hereinafter men~ 
tioned, defendant GREYBOUND BUS LINES, ruc, (hereinafter 
referred to as GakYHOUND) was licensed to Go business in 


the State of Wav York. 


EIGHTH: That on August 3, 1971 plaintiff’ AUDREY 
WEISER was appointed as aéministratrix of the Estate of 
JULIZ A. WEIKER by an order of the Surrogate of the County 


of Morsis, State of Bew Jersey. 


NINTH: That at all the tines hereiaafter 
mentioned, defendant LOUIS B. WEITER was the owner of & 
1964 Imperial bearing vew York Btate Registratioa Plate 
@HYRS00 for the year 1971. 


TunrTi: That at ali che times hereinafter 
mentioned, the gaid vehicle was being operated by dafenéant 
DARBARA WHINER. 


BLEVENTH: That at all the times hereinafter 


mentioned, defendant SREYUOUED was the owner ef a 1967 


-t& £42 = 
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MCL bus bearing Vehicle Identification Ho. 7063 registered 
in New York State in 1971. 


TWELFTH: That at all the tines hereinafter 
nentioned, ths eaia vohicle owned by defendant GREYROUND was 
being operated by defendant RONALD BROWS with the permissica 
and consent of said defendant GREYHOUND. 


THIRTEENTH: That at all the times hereinafter 
entioned, th: said defendant ROMALD BROWS wes operating 
ne gaia bus owned by defendant GREYIOUND while in the 


scope of his employment. 


POURTESUTH: That at all the times hereinefter 
rntioned, the defendant JANE or BARRY STONE wore, the 
sex or owners of a 1969 Volkswagen Sedan beating Plate 
\.. $3789 registered in the State of VYeraont for the year 
lite: 
FIFTECNTU: That the eaid vehicle owned by defen- 
at JAMZ oO BARRY STOWE was beiag operated by defendant 
E CTONE with the permission asd consent of the owner of 
I said vehicle. 
@IXYEUNTA: That at ell che tinse hereinafter 
ntioned, Route 149 near its intersection with Ox Sow will 
the Town of Queensbury, County of Marrea, State of xew 
Yark, wae @ public highway. 


SEVENTEENTU: That at all the tines hereinafter 


Severa noat-concusdion ayvyndrome With iarrit™ 
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nentioned, the infant ALAM VANCE WETHER and daceased JULIE 
A. WEIUER wore passengers in the said wehicle awned and opera 
ted by defendants LOUIS B, WEINER and BARBARA WEIMER 28- 


aforesaid. 


ZIGHUTELNTN: That of Maroh 7, 1971 at approximately 
$:20 P.u. at the seid plece set forth herein above, there 
ocevrred a collision ef the three wehicles set forth above 


causing injuries to plaintiffe herein. 


- WIMETESNTH: That the said accident and the in- 
juries to plaintiffs herein resulting therefroa were oaused 
aolely by the negligence of the defendants and each of 
thes end without szy negligence on the pars of the 
plaincifts herein coatribating therete. 


qTvaNTTETH: That upon information ané belief, 
defendants were negligent ia that the said veticles vere 
in contact with each other) were operated without keeping 
the same under proper and reasonable control and st 
excessive speeds under the cixgusstances ané that the 
eaid vehicles had failed to apply brakes an4 braking 
equipment is @ timely end proper meanez so as to avoid 
the accident and in otherwise operating the aaid vehicies 


im a negligent and careless manner. 


THENTY-PIRST: That as & result of the foregoing 
infant ALAM VANCE WEIBER was renéered seriously injured 
and disabled; was nospitalised, was seriously and persanegt~ 
ly injured, all with acecupanying pai~ 465 had ané will 


= Be 


ae 

require medical treatment and has been unable to attend 
to his usual pursuits. 

f the foregoing: 
AUDREY 


AND FIFTY 


TWENTY-SECOND: . at as a result © 


by his guardian ad litem 


ant ALAN VANCE WEINER 
eum of ONE HUNDRED 


inf 


has been damage’ in the 


$150,000.00) DOLLARS « 


| WEINER 
THOUSAND ( 


AND FOR A CAUSE OF ACTION ON 
WEINER: 


AB SECOND 
BEHALF OF INFANT ALAM VANCE 


That as & result of the foregoing 


TWENTY-THIRD: 
hospital, and 


various pedical, 


ies to suid infant, 
oure and treatmen 


incurred in the 
intift's damage in the 


injur 
t of 


other expenses were 
the said infant, all to this pla 


eum of TEN THOUSAND ($10,000.00) DOLLARS « 


| 
B 
AS ADMINISTRATRIX 
JULIE Ae WEINER, DECBASED: 
by reason of the af 
wad renéered geriousl 


_WENTY-FOURTH! That oresaid 


WEINER, deceased, 
and euffering, nad and 


iting in her death. 


accident, JULIB Ae 
red conscious pain 


injured: suffe 
all reeu 


aid require medical treatment, 


TwENTY-FIPTH! That 68 & result of the aroresa+* 


f 
plaintiff AUDREY WEINER a8 


of JULI 
yirtTy THOUS 


the estate 


administratriz of 
RED AKD 


E WRIBER was damaged in the sum of OWE HUD 


AND ($150,000.09) DOLLARS « 


2.2 -a2t aheanet €1.027 
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TWENTY -5SIXTH: That as a result of the aforegoin 
the infant JULIE A. WEINER, then ten (10) years of age, 


died on March 12, 1971. 


TWENTY -SEVENTH! That the said deceased left 
her surviving the following next of kint BARBARA WEINER, 


mother, LOUIS B. WEINER, father. 


TWENTY-EIGHTH: That as & result of the fore- 
going, the said next-of-kin and the estate of the 
said JULIE A. WEINER have suffered damages, medical and 
funeral expenses for treatment and burial expenses, ‘and 
have lost present and future contributions and services 
of the said Geceased. That as & result of the aforegoing, 
the said estate and next-of-kin of the gaid deceased have 
been damaged in the sum of ONE HUNDRED AND FIFTY THOUSAND 


($150,000.00) DOLLARS. 


WHEREFORE, plaintiff demands judgment against 
the defendants on the First Cause of Action in the sum of 
OWE HUNDRED AND FIFTY THOUSARD ($150,000.00) DOLLARS, on th 
Second Cause of Action in the sum of TEM THOUSAND ($10,000.00) 
DOLLARS, on the Third Cause of Action in the sum of Ont 
HUNDRED AND FIFTY THOUSAND ($150,000.00) DOLLARS, andon 
the Fourth Cause of Action in the sum of ONE HUNDRED AND 
FIFTY THOUSAND ($150,000.00) DOLLARS, all together with the 


costs and disbursements of this action. 


SPATT 6 BAUMAN 
(VERIFIED BY BERT attorneys for Plaintiffs 
BAUMAN AUGUST -27, Office & ¥.0. Address 
1971) 225 Madison Avenue 
New York City, M.-Y. 10001 
365-355 


~ 


BY: hi dg 


oT BAUMAN 


| 
| 


\\ 
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ANSWER 3 1 


JNITED STATLS DISSRICT COURT 
EASTERN DISTRICT OF NEW YOR! 


ALAN VANCE WELUR, an ingant by his 
guardian ad Liten, AUDRLY JELNER, and 
AUDKEY WLIikR, as /4Iministratrix of 
the Lstete of JULIE A. «klik, 


Leceased 


vlaintiffs, 


-against- ANSWER 
SARDARA WEINLE, LOUIS B. WEINER, 71 Civ.1177 
,ARPY STONE, JAbe STZ, ALYHOUNL 


BUS LINES, Isc. and RONALD BROWN, 


Defendants 


The defendants, BARRY STONE and JANE STONE, appear- 
ing by their attorneys, BOAL, MeQUADE & FITZPATRICK, allege 
on information and belief as follows: 

FIRST: They deny knowledge or information sufficient 
to form a belief as to the allegations in Paragraphs 
SECOND, THIRD, FIFTH, SIXTH, SEVENTH, EIGHTH, NINTH, TENTH, 
ELEVENTH, TWELFTH, THIRTEENTH and SEVENTEENTH of the 
complaint contained. 

SECOND: They deny each and every allegation in Para- 
graph NINETEENTH of the complaint contained, except they 
admit and allege that the negligence of the defendants 
BARUARA WEINER and LOUIS 2. WEINER caused cr contributed as 


cause to the accident and to the injuries sustained by the 


plaintiffs. 


r \ nanétinad GB wwe 


ct 


—t 
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THUIRL: They deny each and every allegation in 
Varagraph TWENTIETH of the complaint contained, except they 
adnit and allege thet the defendants BARBARA WEINER and LOUIS 


¢, WEINER did not keep their car under proper control, were 


| operating, et ai. excessive rate of speed and that they failed 
| 

) to apply brakes and brakiig equipment in a timely and proper 
|. jdauner s0 as to avoid the accident, and otherwise operating 

| their veliicle in a negligent and careless manner. 

| FOURTI: Tiuey deny kr. wledge or informatio sufficient 

I: tu forms 2 belief as to the allegations in Paragraph TWEITY- 

| I2ST of the couplaint contained. 


FIFTii: -hey deny each and every allegation in 


ee TWEUTY-SECOND of the complaint contained, 


AS TO THE SECOND CAUSE CF ACTION 
SL\Tii: They deny each and every allegation in 


| 


Paxagrapli TWENTY-THIRD of the complaint contained. 


AS TO Thk THIRD CAUSE OF ACTION 
SEVENTIi: They deny each and every allegation in Para- 
graph TWEHTY-FOURTH of the complaint contained, except that 
they admit that Julie 4. Weiner did die as a result of the 


accident. 


E’SUTH: They deny each and every allegation in Para- 


staph TWLNIY-FIPTH of the complaint ccntained, 


AS TO THE FOURTH CAUSE OF ACTION 


NINTiIi: They deny knowledge or information sufficient 


«2s 


we 
| 
| eo form e belief as to the allegations in Paragraph TWENTY - 


SEVENTH of the complaint contained, 


TENTH: They deny each and every allegation in Par 
graph TWENTY-EIGHTH of the complaint contained, 
WHEREFORE, the defendants JANE ST¢ NE and BARRY 


“) 


~ 4 


| demand judyment ai smissing all the 


nm 
o 
9 


ises ot action as 


|| agairst them. 


BOAL, McQUADE & FITCPAT?.ICK 


ae os 
Member of the firm 

Office & Post Office Address 

116 John Street 

New York, N.Y. 10036 

Attorneys for Defandants JAM: STON 

and BARRY STONE 


| 
} | 
| } 
| 

1 | 
} | 
\} | 
| | 
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ANSWER OF DEF! GREYHOUND 


NITED STATES DISTRICT COURT FOR THE 
EASTEF DISTRIC' 


—-_————- —<—-—- ~<- ~ —— - -—-~- ee 


ALAN NCE WEDER an infant by nis 
guar Sia } ad litem, AU pt REY WE INER, and ANSWER 
SODREY WEINER, as Adminietratrix of CIVII, ACTION 


the estate of JULIZ A. wEl FR, deceased, YT. eB 


Plaintiffs, Reuna TL te 
~against- sued rarer as as 
BARBARA WEINER, LOUIS B, WEINER, CORES INC, ea 
CARRY STONE, JANE STONE, GREYHOUND WT 
BUS LINES, INC., and RONALD BROWN, wand trial by 
Defendants. Jury: 


acceso we anecawenwe~* ee —< ee | 


efendants Greyhound Line, Ine., 
ved herein as Greyhoun4 bus Lines, Inc., and Ronaid Brown, 
anawering the complaint, allege upon information and pelief, 
asp follows? 

:% Aliege that they have no knowledge 
ov information sufficient to form a belief as to tne truth 
uf the allegations contained in paragraphs “pirat”, “Second”, 

Third", “Fourth”, ‘Biehthi”, * jinth", "Tenth", “vourteenth", 
‘wafteenth", “Seventeenth”, of piaintiffs complaint. 

i(a) Admit the allegations contained in 
paragraphs "pgfth", "Eleventh", “psslifth:, "Thirteenth", 
and “Sixteenth” of plaintiffs complaint. 

2. Deny tne allegations contained in 
paragraph numbered "saxth" and “Seventh” of plaintiffs oom 
plaint, except admit that the defendant Greyhouna Lines, Inc., 
sued herein as Greyhound Bus Lines, Inc,, was & foreign cor- 
poration authorised to do buainesa in the State of New York. 

& IF Deny the «\teqationu contained in 
paragraph numbered ‘Fighteenth goo, *t gé@mila that @ vehicle 
ran intc and collided with the voto venket. bus oaned by 
the deferens =: vhound Lint#, 5., a4 operated hy the 
defendant Ronald Brown on the date asi place set gorth in 


the sompiaint. 


4, veny the allegations c ontained in 
paragraphs numbered “Nine eenth", “Twentieth” and Twenty- 
Second" of plaintiffs complaint. 

2a Deny the allegations contained in 


paregraph numbered “Twenty -Pirst” of plaintiffs complaint 
except allege that it hes no knowledge or information suffi- 
cient to form a belief se to the truth of the ellegations © 
lating to the injurics, disabilities, heepitalizations and 
manifestations thereof. 

Ag to the Secor Cause of Action 

ca telat? of Infant Alan Vanoe~ 

6. Deny the allegations contained in 

paragraph numbd ered “pwenty-Thirda”, except allege that they 
nave no knowledge or information sufficient to form a belie? 
as to the allegations contained therein retating to injuries 


and medical and hospital care and treatmente. 


Aa to the Third Cause of Action 


on behait oF Taintur ray 
Weiner a8 anit rete % 
estate o ulite A, Weiner, ae- 
Ceased: 
T. Deny the allegations contained in 


paragraphs numbered "yenty-Fourth" and “‘eenty-Fifth" of 


piaintiffs complaint. 


As to the Fourt 
on pens 


8. Allege that they have no know 1 ed ge 
or information sufficient to form & belief as to the truth 
of the allegations contained in paregraphs mumbored *Twenty- 
Sixth" and “TMenty-Seventh" of plaintifte complaint. 


9. veny the allegations contained in 
paragraph numb ered ‘pwenty-Eighth" of plaintiffe cowplaint, 
except allege that they nave no knowledge or information 
aufficient to form a pelief as to the truth of the allega- 
tions relating to special damages past, present and future 
as set forth therein. 


Aa and for an ees defense 
Ga benalt’ of defendants 4 ware 


Tinés ne... sued heréin a8 
a hound i SUS Hes, inc. aa 


Spe to and betiet 
10. That any injuries and damages which 
the infant Alan Vance Weiner may have sustained and damages 
sustained by reason of the injuries and feath of Julie A. 
weiner, at the time and place mentioned in the complaint 
herein, ware due to and arose out of their own carel.ssness 
arai negligence or the carelessness, negligence or want of 
care on the pert of the co-defendants or other persons for 


whose acts or omissions tnese defendants are not responsible, 


WHEREFORE the defendants Greyhound 
Lines, Ins,, sued herein as Greyhound Bus Lines, Ine., and 
the defendant Ronald Brown, demand judgment that the com 
plaint be dismissed with costa to these defendants as against 
the plaintiffs and that the Court grant to the defendants 
such other, further and diffaurent relief as the justice of 


the cause may require, 


By 
attorneys for defendants 
Orey , Inc. sued here- 


TOs spATT & BAUMAN Brooklyn, Mew York 11204 
Se ed 
MA 4~2859 
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ANSWER OF DEFTS. BARB’ARA WEINER AND LOUIS B. WEINER 


UNITED STATES DISTRICT COURT 
FASTERN DISTRICT 


——— cece ten cnn Se Sted AD AAI AE OS OEE SOLO IED x 


ALAN VANCE WEINER, an infant by 
his guardian ad litem, AUDREY | 
WEINER, and AUDREY WEINER pj a ee Se 

as Administatrix of the estate 

of JULIE A. WEINER, deceased, 


Plaintiffs, DEFENDANTS BARBARA 


WEINER and 1oOUIs B. 
~against- WEINER DEMAND A JURY 
ye? en 


BARBARA WEINER, LOUIS B. WEINER, 
BARRY STONE, JABE STONE, | 
GREYHOUND BUS LINES, INC., and | 
RONALD BROWN, 


Defendants. 


Defendants, BARBARA WEINER and LouIs | 
WEINER, by REILLY & REILLY, their attorneys, answer ing 
the complaint herein, respectfully show to this Court, 


and allege: 


FIRST: Deny any knowledge or 
information sufficient to form a belief as to each and 
every allegation contained in paragraphs numbered “PIRST", | 
"SECOND", “POUR TH", “PIFTH", "SIXTH", “SEVENTH", “EIGHTH, | 


“RLEVENTH} "(WELFTH", “THIRTEENTH”, “POURTEENTH", “PIFTEENTH", 


of said complaint. 


SECOND 3 Admit each and every 
allegation contained in paragraphs numbered “THIRD”, 


NINTH", “TENTH", "S IXYEENTH", "SEVENTEENTH", of eaid 


complaint. 


THIRD : Deny each and every 
allegation contained in paragraph numbered “BIGHTEENTH", 


of said complaint, except admit that on March 7th, 1971 


| 
| 
| 
| 
| 


aid place set forth 


ei] 


at approximately £:20 P.M. at the 


in the complaint, there oceurred a collision of the 


three vehicles. 


\| 74 . y ~ 
I every alleyation conti a in paragraph numbered 


\ WTINETEENTH", of said ¢ mplaint, insofar as they 


| ertain to said defendants 
| 
PISS Dery each and every 
alleyation contnined ii paragr phs numbered "TWENTIETH", 
“WENTY-FIOST", and “Ts ENTY-E&LCOND", of said complaint. 


| BNSWERING A - ECOND CAUS! OF 
ACTION ON BBHALFP OF INFANT 
ALAN VANCE WEINER: _ 


SIXT: Deny each anc every 
allegation contained 15 patag! aphs numbere a “IWENTY-THIRD", 
i of said complaint. | 


\| 

i ANSWERING A THIRD CAUSE OF ACTION 

| Ol BEHALF OF PLAINTIFF AUDREY 
WEINER AS ADMINISTRARIX OF THE 

ESTATE OF JULIE A. WEINER, 


I DECEASED, : cane enna 


SEVENTH : Deny each and every 


—— = 


allegation contained in paragraphs numbered TWENTY- 


FOURTH" and "QWENTY-FIFTH", of said complaint. 


ANSWERING A FOURTH CAUSE OF ACTION 
ON BEHALF OF AUDREY WEINER | 
AS ADMINISTRATRIX OF THE ESTATE 


OF JULIE i, WEINER, DECEASED. i 


EIGHTH: Admit each and every 


‘Legation contained in paragraph numbered “TWENTY- 


eronmnog", of said complaint. 


2. | 


3y 


NINTH: Deny each and every 
, "{WENIY-SIXTH" and 
allegation contained in paragraph numbered /““TWENTY- 


EIGHTH", of said complaint. 
AS A FIRST, SEPALATE AND DIST.NCT 


i DERENSE TO THE ALLEGED CAUSES OF | 
i ACTION: ee na eee 


| TENTH : Defendants allege that 
the injuries and death complained of in the complaint, 
at the time and place, or on the occasion mentioned 
therein, were caused in whole or in part, or vere 
contributed to by the negligence and want of care on the 
part of the plaintiffs, and not by any negligence or 
fault or want of care on the part of defendants Barbara 


| Weiner and Louis B. Weiner. 


WHEREFORE, defendants, BARBARA WEINER 
AND LOUIS B. WEINER, demand judgment against plaintiffs, 
dismissing the complaint herein, together with the 


| costs and disbursements of this action. 


Dated, New York, January 10th, 1972. 


REILLY & REILLY 


By? my 
ELSIE M. REILLY 

I Attomeys for defendants 
Barbara Weiner and Louis B. 

| Weiner, 

i Office & P.O. Address, 

i 233 Droacway, 

i Bcvough of Manhattan, 

i City of Mw York. 


“ Wa: wad 2 WouLGa CNere ve a veuavue *v* 
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ANSWERS TO INT! RROGATORIES 


UNITED STATFS DISTRLCT OURT 
FASTERN DISTRICT OF NEW YORE 


mw ewe ee ee Sree eeseas en ecoooaseone= ~<-X 

ALAN VANCE WEINER, an infant 

by his guardian ed litem, 

AUDREY WEINER, and AUDREY 

WEINER et Administratrix of | 

the estece of JULixn A. WhINER, ANSWERS TO LNTER- \ 

deceased, ROGATORIES DEMANDE 

BY DEFENDANTS 

Plaintiff, BARBARA WEINER AND | 


LOUIS B. WEINER | 
-ayainst- 


BARBARA WEINER, LOUIS B. WELNER, 
BARRY STONE, JANE STONE, GREYHOUND 
RUS LINES, INC., and RONALD BROWN, 


of the United States, plaintiff AUDREY WEINER wakes the 


f-llowing answers to the interrogatories propounded by 


| Defendants. 

8 e | 
“+ 
~= i| 

PLEASE TAKE NOTICE, that pursuant to Rule 33 | 
of the Rules of Civil Procedure for the District Court | 
| 
| 
| 
} 


defendants BARBARA WELNER and LOUIS B. WEINER as follows: 


1. March 7, 1971 at approximately 5:15 P. M. 


2. Om Route 149 at approximately 150 feet west 


of Ox Bow Hill, Town of Queensbury, New York. 


3. Upon information and belief, and as clained 


by defendants BARRY STONE ar: ROMALD M. BROWN, BARBARA 


WEINER wae negligent in the operation of the said vehicle 


41 


% 


4 


| 
| 
in causing the sare CoO 40 into the opposing lanes of | 
traffic; in losing control; in operating the said vehicle | 
at an excessive speed under all of the circumstances 
prevailing; in failing to keep @ proper lookout and in | 
failing to take ali remedial action to avoid the saktnianal 
in failing to apply drakes and braking equipment in 4 | 


timely anc proper manner, and in otherwise being negli- 


zent in the operation of the said vehicle. 


&. All violations of law, rules or regulations | 


are reserved to the Court. 


s 


5. Infant ALAN VANCE WELNER sustained the 


following injuries: 


Massive cerebral concussion end contusion; left 
hemiparesis; contusion of the left hemisphere with bi- 
lateral diffuse cerebral contusions; infant comatose on | 
admission; unconsciousness for a protracted period of 
time followed by a semi-comatose condition for several 


days; placed on the critical list; severe increase in 


— | intracranial pressure; injury to the brain and ite 
| component parts; positive EEG; definite Babinski with 
| } other neurological tests positive; contusion of the left 
| parietal skul! with abrasion and edema of the left 


\ parietal skull; right carotid angioghraphy performed; 
} 


severe right pupil ptosis with droop of the right eyelid 


7 a] ViLslSE@O vs sue * — oe 
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and facial weakness. 


Severe post-concussion syndrome with irrit- 


ability; headaches and dizziness; inability to concen- 


trate; forgetfulness; persistent drooping of the right 


eyelid; loss of balance; 


| Severe emotional reaction to death of sister 
with post-traumatic personality and neurotic reaction; 


nervousness anxiety atid acute depression. 


Parasitic infection contracted in the hospital 
with diagnosis of enterolius vermicularis intestinal 


\ para -¢ infection, appropriately treated. 


6. Upon inforwation and belief, the above 
injuries to the head, brain and personality changes, 
together with their symptoms, eequelae and residuals 


| are all permanent. 


5. Deceased JULIE A. WEINER sustained the 


following injuries: 


Severe mid brain contusion and hesorrhage; 
traumatic shock; shuli fracture of the left frontal 
skull; severe laceration of the scalp; cerebral con- | 


cussion; cerebral laceration; multiple fractures of the 


anterior chest wall. 


oJo 


a - - of «2 hail Baat - L 
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The above injuries resulted in the death of 


said infant on March 12, 1971 at approximately 2:50 P. M. 


+ 


and 8. | nt ALAN WEINER wae confined to 
the Glens Falls Hospita! on March 7, 1971 and was trans- 
ferred that day to the Albany Medical Center Hospital 
from March 7, 1971 through March 27, 1971. Said infant 
was thereafter confined to bed and home for a period of 


epproximate)y two and a half months. 


9. Glens Felis Hospital and Albany Medical 
Center Hospital on behalf or infant ALAN WEINER; Glens 


Falls Hospital on behalf of deceased JULIE WELNER. 


iO. Ll. 12. 13. and 14. Neither infant ALAN 
WEINER nor deceased JULIE WEINER were employed at the 


time of the occurrence. 


15. Special damages on behalf of infant ALAN 


WEINER: 
| Hospital expenses, Glens Falls Hospital, $213.7 
Albany Medical Center Hospital, $2,682.80. 


Physicians services and medical supplies, ap- 


proximately $550.00. 


Special damages on behalf of deceased JvL 


WEINER: 


Glens Falls Hospital, $1,350.40. 


| 
{ 
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Physicians services, approximately $330.00. 


| 
Funeral expenses, funeral chapel, $1,027.00. | 


Stone, approximately $500.00. 


L6 


17 


i 


1941; KARBARA WELNER was bora on June ll, 1943. 


18. 


1961; deceased 


ly. 


2c. 


this lawsuit. 


ai. 


y a 


yd 


26. 


Dated: New York, New York 
April 27, 1974 | 


2719 East 28th Street, Brooklyn, New Yor. 


LOUIS B WEINER was born on April 28, 
Infant ALAN WELNER was born on June 18, 
JULIE WEINER was born on May 3, 1960. 
Yes. 


The participants thereof, all parties in | 


Unknown, other than the participants. 


No. 


No. 


Yours, etc. 


: SPATT , BAUMAN & WILKINS, ESUS. 
(VERIFIED BY AUDREY Attorneys for Plaintiff 
WEINER JUNE 17, 1974 225 Weet 34th St. 


New York, %. Y. 10001 
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INTERROGATORIES ADDILESSED TO PLAINTIFF 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 


ees SHEE 8S SUSE eSenecrasesesasonwe F 


ALAN VANCE WEINER, an infant 
by his guardian ad litem, 
AUDREY WEINER, and AUDREY 
WEINER as Administratrix of 
the estate of JULIE A. WEINER, 
de ceased, 
Plaintiff, 
-against- 
BARBARA WEINER, L@uIS B. WEINER, 
BARRY STONE, JANE STONE, GREYHOUND 
BUS LINES, INC., and RONALD BROWN, 
Defendante. 
oce SR e See Se ene eS ee ene™ ——— a ee ee ee x 


INTERROGATORIFS ADDRESSED TO 
THE PLAINT IF? 


PLEASE TAKE NOTICE, that you are 
herewith required under Rule 33 of the Rules of Civil 
Procedure for the District Court of the United States 
to serve upon the undersic-ed, within fiftten days 
after the service of this notice, answers in writing, 


and under oath, to the following interrogatories: 


l. State the date and time of day 
of the occurrence. 

2. State the exact location of 
the ocurrence. 

3. State all the facts and/or 
omissions cofstituting the negligence claimed. 

4. State any and all laws, rules, 
regulations and ordinances that are claimed to be 
either applicable to the cccurrence or that have been 
violated by the defendants Weiner. 

5. State nature and extet of all 


in jur ies claimed. 


6. Specify those claimed to be 


Yaa 


Ai; 


ina nk. 
} 
confined to pod. 
8. 
confined to home. 
9. 


nonpical, clinic oF institution where 


or exmmination was rendered and length Ay 


confined there. 
10. 
and noes of work. 


1l. 


at the time of the accident, 


if there be any chance - 
12. 
trom employment - 


13. 


Accurately stato length of 


i did. 


accurately wate wength 0 ap ey 5 


Lime 


State name of each and avery 


any excatment 
time, if any, 


State nature of employm’ < 


Nama and aacdrees 3f 


amp) ?t 


and at tne peesent tie, 


langth of time incspaciteted 


1£ pself-employ 1, nature of 


golt-emple yrent and bus incss address- 


14. 
ao 1088 5£f earniny®. 
how such lest 

15. 


ad gpuciat damagerf 8 


of the ploint.: fia. 


and dates 


of birth ote 


State total ame wins claimed 


ine Luding detailed statement a5 %? | 


earninas were computed. 


Total and exact amounts cleived 


physician '6 servions- 

Medical expenses 

nurse's expenses 

wosapital expenses - 

funeral expenses. 

other iloms ot sp cial 
mage OF pecuninrs Joss 

eleaimed to have suntuiner 
decudunt OF of kin. ' 


Any 


new 


ointe the res dence jddrees 


A? 

18. State the date of birth 
of the infant plastiffs. 

19. Does the plaintff, or any 
of her representatives, claim there were any persons who 
have any knowledge of any of the facts or circumtar -« 
surrounding this accident? 

20. If the answer to the preceding 
interrogatory is in the affirmative, tn etate the name and 
address of each and every auch person, and state the | 
substance of the mowledge each has. 

21. Does the plaintiff, or any of 
her representatives claim that there were any persons 
who witnessed the accident? 

22. If the answer to the preceding 
interrogatory is in the affirmative, state the name and 
address of each and every person whom the plaintiff or 
her representative claims witnessed this accident. | 

23. Has the plaintiff, or any 
of her representatives, conducted an investigation 
of this accident? 

24. If tie answer to the preceding 
interrogatory is in the affirmative, then state the 
following: 

a). The name and address of each and | 
every person who conducted 
said investigation. | 

b). Relationship of each such 


person or persons to the 
plaintiff or her attorneys. 


ee 


c). The date or date, when 


said investigation was 
conducted. 


3. 


ues 


4% 


and address 
4). ‘The namg/of each and every 


person who was interviewed and the 


date of such interview, and who 
conducted such interv lew. 


e). The mme and address of each 
and every person who gave & 
statement, th? date that 
statement was given, and 


| 


wheather such staterent was signed. 


25. Has the plaintiff, or any of 
her representatives on her behalf, obtained any photo- 
graphs concerning this accident, the site of the 
accident, or the manner of its occurrence? 

26. If the answer to the preceding 
interrogatory is in the affirmative, then state the 
follo ing: 


a). The numbsr of photographs 
and what each purports to descr 


b). The name and address of the | 
photographer of photographers 
who took said photographs. 

c). The date when each of said 

photographs was taken. 

26. Has the plaintiff, or any 
of her representatives on her behalf, obtained any 
surveys of the location of the acc ident? 

27. If the answer to the preceding 
interrogatory is in the affirmative, then state the 
following: 

a). The name and address of the 
person who prepared the survey. 


b). The date said survey was 


prepared. 
Dated, New York, January 10th, 1972. 


Yours, &.«, 


REILLY & R&XLLY 


By?t —— 
Elsie M. Be illy 


4. eneeeee 
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| 
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| 

| 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


| 
+ | ALAN VANCE WEINER 
a 
: aie 1-C-1177 
1 
6 || BARBARA WELNER 
_|| 
di Se as ab os WN en eee Oa ee See OE 
! 
& |; 
\ 
? || United States Court House 
i Brooklyn, New York 
10 }) 
| September 27, 1974 
it 10 o'clock A.M. 
1? it 
4 
ef 5.058 
fy HONORABLE JUDGE JOHN F. DOOLING, JR., U.S.D.J. 
and a Jury 
i” i 
i} 
20 |] 
' 
} 
ai |i IRA KUBLNGTEIN 
| ACTING OFFICIAL COURT REPORTFR 
22 1 
23 } 
24 | 


JQ | 
(MORNING SESSION, SEPTEMBER 27, 1974, WEINER 
VERSUS WEINER, BEFORE JUDGE DOOLING AND A JURY. ) | 
(Whereupon, the jury enters the courtroom 
at 9:45 A.M. and the following fr oceedings were had: )| 
THE COURT: All right. 
MR. SPATT: If it pleases the Court, I | 
would like to call Sargent George Stannard to the 


stand. 


THF COURT: Come on up, Mr. Stannard. 


| 
GEORGE STANNARD, having been first duly pe 


was examined and testified upon his oath as follows: 


DIRECT EXAMINATION 
BY MR. SPATT: 
Q Sargent Stannard, would you keep your voice 
up, maybe that microphone is on. 
THE COURT: It ought to be on. Want to 
try that out? 
THE WITNESS: Yes, it is on. 
(BY MR. SPATT) 
Q Sargent, nave you veen subpoenaed by my 
office to come to Court early this week? 
A Yes, I have. 
Q And were yor subpoenaed by any other lawyer 


in this case” 


J 


tw 


to come to Court. 


A 


(BY MR. SPATT) 


d 


know? 


/ that. 


(BY MR. SPATT) 


Q 


to Court, I think 


time? 


for your expenses 


today? 


of 
Yes, I was. 


Would you tell us who else subpoenaed you 


Mr. Ledman. 


MR. LEVITT: Levitc. 
Is that the lawyer for Greyhound Bus .f yo 


THE COURT: If he knows, the jury knows 


All right, move along. 


Pursuant to that subpoe... did you come 
—_ 

it was on Wednesday, Sargent’? 

Yes, I did. 


Did you discuss the case with me at that 


Yes, I did. 
Did I agree to pay you and compensate you 


for comin, to Court both on Wednesday and 


Yes, you did. 
What is your occupation, Sargent? 
I am a policeman. 


And what is your present occupation’ 


I am a Sa:,,--1t, Town of Queensbury Police 


i 


Dia 


Department. 


| 
| 
Q How Long t.:ve you been on the Police Depart 
} 


ment of the Town of Queensbury? 


A Approximately five years. 

Q And on March the 7, 1971, vere you similiarl , 
occupied? 

A Yes, I was. 

Q Were you & Police Officer o~ Sargent at tha 
time? 

A I was a Patrolman. 

Q Referring to an accident which occurred on 


March 7, 1971, on Route 149, did you investigate that acci- 
dent, Sargent? 

A Vos, I did. 

Q Do you have any personal recollection of th 
facts of the accident that you investigated? 

A Yes, I do 

Q Will you cell che Court and jury about 


Route 149; are you familiar »ith that road? 


A Sir? 

Q Is that a two-way road, Sargent? 
A Yes it is. 

Q In which direction does it run? 
A Runs basically east and west. 


Q 


And would wes! be toward New York further 


A 


| od 6 


1 \\ apd east be back toward the Vermont area? 


terrein on Route 149 level? 


Ww iS 
————————— 


| 
A Yes Sir. 
Q Now in the area of this accident, was the 
A No, it was not. 


Well, could you “scribe whether--what it 


ae 
was if it wasn't level. 


that's the way the bus was going, or going east towards 


8 A : the point of che accident or road itself 
9 A Well, let's say approaching the point of 
10 \ the accident from both ways, east and west, Sargent. 
11 A There is a large hill. A 
| Q In which way, going west toward the City, 
| 
| 


i4 || Yermont where the two cars were coming from? a 
15 | A Both, there is a hill in the middle. e ; 
16 Q And would the hill converge sort of in the ae 


17 bottom, roughly about where the accident occurred? 
18 A Roughly, yes. 
19 Q Now, in the area where the accident occurred, 
20 was the road straight, meaning without any curves or was it 
21 curved? 
29 A There was 4 slight buffer before. 
23 Q Now going east toward Vermont, the way the 


24 line of the Weiner car was going as you later found out; is 


25 that correct? 


5.4 


1 A Yes. 


tw 


Q That way would there be a curve for the 
3 Weiner car coming around or 4 curve to the right? 
4 Aa Curve to the left. 
5 Q Would that curve be a sharp curve, 4 modera 
6 || curve, a gradual curve; would you describe that curve to us: 
7 A Gradual curve. 
8 Q Then likewise for the bus driving,west Co- 
| ward New York, further, that would be a gradual curve to the 
10 right, to his right; is that right? 
| ‘a Yes. 
Q And Sargent, whec was the speed limit on 
| that road at the time of the accident? 


14 || A State speed limit, about 55. 
| THE COURT: About 55. 
| 


SY MR. SPATT, 

Q When you say "State spred limit,'' was there 
1g || any signs posted on the road anytime from the Northway -- 
19 || withdraw that. 
20 How would you get on Route 149 if you came 
21 || uP from the New York area, through the New York State Thruway 


22 || and through the Northway. Where would you get on to 149? 


23 | & At the green Atlanticville. 


24 Q Direct from the Northway’ 


a 25 A No, geparaticr: of about 4 mile and a half. 


| 
| 


> 


ww 


1 


0 


— 


Q Set off the roadway, another road, then on 
149? 

A Route 9. 

Q Route 9 is the intermediery road between 
149 and-- 

A Yes Sir. 

Q Once a car got on 149 going east towards 


Vermont, were there any posted signs for speed limit? 

A Not that I can remember, no. 

Q Now so that a car going east on 149 would 
not see visibly a speed limit notice of any kind or warning 
or sign of any kind? 

A On certain curves there are speed limit 
signe, but not at this point. 

Q But at this point in this curve, were there 
any signs to th? speed Limit? 

A Not that I can remember. 

Q So the driver going east towards Vermont 
would have no knowledge other than state law of the speed 
limit; is that correct? 

A Yes Sir. 

Q Now let's take it going west from an area 
where the bus was coming from like Killington Vermont, was 


the place where they left, but they would get on Route 149; 


where, in that direction? 


o6 


i In the Village of Fordham. 

2 Q Village of Fordham. How many miles or 

3 || distance was that away from where the accident occurred’? 

4 a Approximately eight miles. 

5 Q Now would there be--was there any, to your 
6 || knowledge, any posted speed limits on that stretch of road 
7 || fox the eight miles the bus would have been going west on | 
& || Route 1497 

y A Not to my knowledge. 
10 Q So there again it would be & knowledge of 
11 State law, but no other warnings with respect Co the 
12 vehicular traffic speed of it, anyway? 
13 A That's right. 


14 Q Now Sargent, this road 149 where the accident 


A Yes, it did. 
Q And now, eround the slight curve where the 
aceidant occurred, was there any partition barrier or device 


15 occurred; Did it have a shoulder on the road? 
| on the right-hand side of the road for each driver epproacht 


29 || that curve? 

21 A Yes, there is guard rails. 
22 THE COURT: What, Sir? 

23 THE WITNESS:  Guerd rails. 


24 || (BY MR. SPATT) 


25 Q Now this guard reil, let's take it going 


| 


25 


o¢ et 
east or towards Vermont with the Weiner and Stone car, how 
far from the end of the roadway was the guard rail? 

A Approximately four and a half feet. 

Q I see. 

THE COURT: That's four and @ half feet 
from the end of the lane or from the end of the 
shoulder? 

THE WITNESS: From the shoulder itself. 

THE COURT: From the outer edge? 

THE WITNESS: No. The cuter edge of the 
road. 

THE COURT: The outer edge of the paved 
lane rosdway proper? 

THE WITNESS: Right. 

(BY MR. SPATT) 

Q So that from the--As his Honor said, from 
the end of the paved portion there is a four and 4 half foot 
--would you call that 4 shoulder? 

A Some of it, yes. 

Q Then after that four and a half feet, there 


is a guard rail, correct! 


A Yes, Sir. 

Q Wheat does this guerd rail look like, 
Sargent? 

A Three cables strung through the posts. 


Q 


08 


I would be correct in saying that on the 


opposite side of the road going west as the bus was going, 


to his right, did he have the same shoulder of four and a 


helf feet than the guard rail to his right? 


A 


Q 


Yes. 


About how wide would you say these rails 


were drawn--was there one lanes each way, Sargent, for 


vehicular traffic? 


A 


N 


Yes. 


In other words it wasn't a multi-lane highw 


one lare each way? 


A 


Q 
A 
Q 
of Route 149? 
A 


Q 
A 


(BY MR. SPATT) 


Q 


Right. 
How wide would you say each lane was? 
10 feet, approximately. 


And was there anything dividing the center 


A double yellow line. 
A what? 
Double yellow line. 


TRE COURT: Double. 


By the way, ¢* you know what double yellow 


line means in traffic regulations? 


A 


Q 


Yee Sir. 


What does it mean? 


LL 


oy 


1 A It means you stay to your right. 

2 Q Now, Officer, I am going to show you two 

3 photographs--withdraw that. 

3 When you said that the speed limit was 55 
5 miles an hour, were there anything in the regulations with 
6 || regard to whether the speed limit was 55 under all weather 
7 || conditions or do you know anything about that? 

8 A 55 miles an hour for excellent conditions. 
9 | Q And if conditions were not excellent, is 
to | there anything that you know about the speed limit? I don't 
1] know if you do or not. Being lesa than 55 miles, is there 
12 such a thing? 
A Not exactly. There is ® section in the 


! 
| vehicular traffic law which has imprudent speed for conditiogs. 
} 


15 Q What? 

16 A Imprudent . 

| Q No miles an hour or something? 

me A Nothing like that in vehicular Law. 

19 Q At the time of this accident, approximately 


20 where were you, Sargent’ 


21 THE COURT: How far away. Where and how 
22 far off. 

23 A Approximately two, three miles. 

24 Q What happened, did you get 4 call to come 


25 to the scene of an accident” 


A 


Q 


bU 
Yes, I did. 
Did you go to tha scene of thie accident? 


Yes, I did. 


As best as you are able to discover or 


approximate, how long after the actual accident did you get 


to the scene? 


A 


Under the conditions at the time, probably 


10 minutes, 15 minutes, 10 minutes. 


A 


Q 


Say 10, 15 minutes, Officer, Sargent? 
Approximately, yes. 

And you got a radio call, did you? 
Yes. 


When you -~ to the scene of the accident, 


how many vehicles did you see that were involved in this 


accident? 


A 


Q 


> 


Q 
A 


Q 


When I first arrived, just two. 

And what two were they, Sargent? 

The Weiner vehicle and the Greyhound Bus. 
Did you go to the Weiner vehicle? 

Yes, I did. 


Will you tell the Court and the jury what 


you saw at that time. 


A 


I saw two people identified later as Mr. & 


Mrs. Weiner trapped in the front seat of their car; pinned 


up against the dashboard. I saw a young man, young boy on 


10 


| 


the couch in the back seet. I saw a young girl unconc ious 
on the road. 

Q Do you know Sargent whether the vehi«les 
were in the same condition or position rather, same position 
as they ended up after the accident and when they came to a 
final stop, whenever that was, at the time that you got there 
10 or 15 minutes later? Pp 

A As far as I know, they weren't moved. 


Q You don't know that for a definite fact, bu 


that is your best deduction? 


A Yes. 

Q Because of the condition of the vehicles in 
volved? 

A I don't understand. 


THE COURT: He means as though they could re 
be moved or could have been moved for them to last 
10 minutes; is that your point’ 
MR, SPATT: Yes, Sir. 
A No. 
Q (By Mr. Spactc, dow did you proceed to in 
vestigate the accident? 
A Not at this time, I was more interested in 


helping the hurt. 


Q And did you -- what did you do with respec 


to thst, targent? 


eee Ac CC 


ean ear wai MOaANt Wie Ors Gee SuP ek ee elUlUlUCUmU.!.!.!UmULULUU 


A I responded, I checked to see to the extent 
of the injuries of the more severe and I checked to see the 
extent of the injuries of the people on the bus and I notifie 
that I wanted ambulances at the scene. 

THE COURT: Notified whom, Sir. 

THE WITNESS: Ambulances through our com- 
munication system. I notified some or had our 
communication officer notify them. 

Q (By Mr. Spatt) Did the ambulances ultimate 
ly respond to the scene? 

A Yes, after a while we were having communi- 
cation problems at this one spot. 

Q Your first concern was to take cere of the 


injured people; is that correct? 


A Yes Sir. 
Q Who were the severely injured people? 
A The severest was the little girl, the little 


boy, the mother and the father, the Weiners. 

Q Did you, when you had an opportunity after 
taking care of the injured people, to the best of your 
abi.ity, proceed to investigate the accident, to the best 
of your ability? 

A Yes, I did. 


Q And in the course of that investigation, 


did you attempt to interroga‘e or speak to the drivers of the 


i} 
1 ears involved: _ Sa ae” A a a ll 


id 


A Down at the hospital, yes. 
3 Q Now, did you attewpt to speak to or did you 


4 || speak to Barbara Weiner? 


5 A Not at that time, I attempted to, but I 

6 || couldn't. 

7 Q Why couldn't you? 

8 MR. LEVITT: I object to it as related to 
9 my client. Object to that as not binding on Grey- 
“ hound bus. 

+‘ THE COURT: Well, if it happened, it binds 
12 || all the word, Now it will be for the jury to say 
13 | whether or not they accept what Mr. Stannard tells 
4 | them about what he was told, not whether it was true 
15 | or not; what he was told when he asked to speak to 
ms Mrs. Barbara Weiner. 


Q (By Mr. Spett) When you spoke to her, at 


is, || any time that day, what if anything occurred? 


19 A I wasn't able to talk to her. 

20 || Q Did you speak cc her any other time, Sargent? 
21 | A Approximately three days later. 

22 Q Where was that, Sir? 

23 A One time it was in Intensive Care Unit. 

24 THE COURT: Where? 


25 THE WITNESS : Intensive Care Unit, hospital. 


1 Q (By.Mr. Spatt) What happened on that 

2 | occasion in the Intensive Care Unit? 

3 A I can't really remember at that time. 
Q And did you speak to her or attempt to 


4 
S || speak to her a third time? 
6 


A Yes. 
7 Q Where was that? 
8 A That was in a hospital room in the hospital. 
9 Q And what did you ask her; how the accident 


10 || happened? 


lt A Yes. 

12 Q What did she say to you at that time? 

13 A She told me she could not remember. 

14 Q Did you find out there was another car in- 


15 |} volved in this occurrence? 


16 A Yes. 

17 Q And was that the Stone vehicle? 

18 A Yes it was. 

19 Q Did you speak to the operator of the Stone 


20 || vehicle after the accident’ 

21 A Yes, I did. 

22 Q And could you tell the Court and jury, did 
23 || you ask him how the accident happened, Sargent Stannard? 


24 A Yes, I did. 


25 Q What did he tell you? 


=) A THVoLVillg’ cue Weamce vouscae sue wee ~~---~-H 
2 THE COURT: What's that? 

3 THE WITNESS: Involving his vehicle and the 
4 Weiner incident? 

5 Q (By Mr. Spatt) Nu, everything, tell us 

6 || everything he said about the accident. 

7 A That he saw Mrs. Weiner go oif the right 

8 || side of the road, come back on the road, go across and hit 

9 || the bus head-on. And he tried to get around them and the 


10 || Weiner vehicle came back in his lane and the Weiner's right 
11 || rear fen“*r and the Stone 's left rear side fender came in 

12 || contact. 

13 Q And Sargent Stannard,did you interrogate the 


14 || bus driver, Mr. Brown, Mr. Ronald Brown? 


15 a Yes, I did. 

16 ! Q Where was that, Sir, do you remember’ 

17 | A That was down in the hospital. 

18 | Q And did he answer your question at that 
19 | time? 

20 | A Yes, he did. 

21 Q Was he able to discuss it and talk to you 


22 at that time? 
23 A Yes, he did. 


24 Q Will you tell the Court and jury please, 


25 || what he said to you? 


aa = eat aw ea rhe acai dent: 
1 A777 OE he vas cdinitif up Ybsing coe wee -~~-- \ 


2 11149, he saw Mrs. Weiner lose control of the vehicle and come 


3 llacross into his lane. 


+ Q That is in substance what you remember? 
5 A Yes. | 
6 Q I am going to show you seven photographs | 


7 ||which are in the Dwyer's Studio. Would you take a look at 


& || them, Sargent. 


9) Do you know Dwyer'’s Studio, Sargent? 

10 A Yes, I do. 

11 | Q Who is Dwyer? 

12 || A His name is Thomas Dwyer and if we ever get 
30 any serious accidents, serious crimes, he does the photograph 
14 || fox us 

1s | Q Was he called to the scene of this accident, 
16 || St? 

17 | A Yes he was. | 

is Q Will you tell the Court and jury about how 


19 || long after the accident you were able to communicate with 


20 || him. 

21 THE COURT: Well, was he there at the time; 

22 | {s that your question’ 

23 MR. SPATT: No, Sir. I asked what time he 

24 was able to get ahold of Mr. Dwyer with respect to the 


25 accident. 


22 


23 


n (Rv Mr. CaweacKki) Pee wee Swe eS ee 

A Approximately half hour, 45 minutes he 
arrived at the scene. 

Q (By Mr. Spatt) I see. So you say in 
about a half hour to 45 minutes, was that a half hour after 
five minutes from the time you got there, Cfficer? 

A Approximately, yes. 

Q So that would be about three quarters of a 
hour to an hour after the accident itself; is that correct? 

A Approximately. Approximately, again 1 
didn't look at my watch. 

9) And after he got there, did he take the 
photographs that you have in front of you? 

A Yes. 

Q Now Sargent Stannard, I ask you whether 
those puotographs fairly and accurately represent the con- 
dition of the vehicles involved when you first saw them, 
when you came to the scene of this accident? 

A Yes Sir. 

Q I ask you whether those photographs fairly 
and accurately represent the condition of the roadway at the 
time of this accident? 

MR. CAMERON: Before we get an answer, 


maybe to that, shouldn't the question be at the tt 


the police officer arrived? He doesn't know what 


tue cKuau .vunew sinc - | 


THE COURT: I think that modification 


should have been made. 


4 MR. SPATT: I'm going to ask him that, 
your Honor, but first-- 
THE COURT: But don't ask him the question 
which counsel points out he can't answer. Ask 
him the one he can answer. 
Q (By Mr. Spatt) Do the pictures thoroughly 


10 || respresent the condition of the roadway as it was when you 


11 || ¢irst arrived at the scene of the accident? 


12 A Yes. 

13 || MR. SPATT: I will offer those photographs 
14 in evidence, your Honor. 

15 THE COURT: I think you gentlemen saw them 
16 on Wednesday, did you? Well, you saw a whole lot 
17 of them, so maybe you better look. 

18 MR. SPATT: They are all the ones that I 
19 have. 

20 MR. LEVITT: i have no objection. 

21 MR. CAMERON: No objection. 

a2 MR. ZAWACKI: I have no objection. 

23 THE COURT: They will be received. 

24 MR. SPATT: Mark them 1A. I think 1-1-A 


25 ip better because they will be the same type of 


= n Wera flhose noces tne. yy wee eee I 


THE COURT: If for any reason to sort 
3 pictures later on, we will know who is who. 
4 THE CLERK: Now, Plantiff's Exhibit 1, the 
5 1-A through 1-F in evidence. 
6 (Whereupon photographs are received and 
7 marked Plantiff's Exhibits 1 and Plantiff's Exhibits 
8 1-A through 1-F in evidence by the Clerk of the Court.) 
9 MR. SPATT: May i have the jury see these 
10 photographs, your Honor? 
i} THE COURT: Yes. Perhaps the jury ought 
12 to take « little time to look at these. I suggest 
| 13 that you look at a picture and pass it right away, 
| 14 maybe you can take four and the gentleman in the 
| 15 back take three and then examine it, pass it and 
| 16 then we can get the end of the line, switch it 
7 around that way. 
18 || (Whereupon the jury looks at pictures.) 
19 Q (By Mr. Spatt) Officer, what was the 


20 || condition of the weather at the time of this accident, do 


21 |} you know? 


22 A At the point of the accident? 
23 Q Yes. 
24 A No. 


25 Q Does that mean that you don't remember that 


= Sargent: #5 Anw reaann vou agion © ura »s-"-ew_ I 
* A Well, I couldn't know what the weather was 

3 || at the point of the accident. I know what the weather was 

4\l ac that time of the day. 

5 Q Now. ..6 you, after you made an investigatio 
6 || of this accident, draw ~ a diagram of some kind? 

7 A Yes, I did. 

8 Q Now, I show you records that were subpoenaed 
9 |] into Court: 
10 THE COURT: Well, is that that missing 

11 page question? 
12 MR. LEVITT: Yes Sir, the page we agreed 
13 would be put in. 
14 MR. SPATT: This was the page that was 

1S missing, the one on the back, that is not the page. 
16 I know nothing about that, Mr. Levitt. I don't 
17 know anything about that, I never saw that before 
18 you showed it to me. 
19 THE COURT: All right. The jury will 
au have a short recess. See if we can untangle chis. 
21 By the way, is it warm enough, too warm. 

fe (Whereupon the jury leaves the courtroow 
23 ay 10:20 A.M. and the following proceedings were had 
24 in their absence: ) 


25 MR. SPATT: ‘The records were mailed to me, 


A atu. 


one page, not a diagram missing. There was the key 
page where the people who were injured and I made 4 
photostat, had the narrative, how the accident 
happened. 

It had a diagram attached, there was no 
question about that. That is the diagram that was 
attached, that is attached to wy copy of the police 
report also. What wasn't attached was the second 
sheet that had all of that data, how the accident 
happenad. The reason it probably wasn't, is becaus 
it was stapled on the back. 

THE COURT: I don't care, I want to know 
what the jury sees is the whole of the record pre- 
pared by Mr. Stannard, if he is the one prepared for 
it's preparation. I don't care who mailed anything 
I request you to straighten it out and straighten it 
out quickly. 

MR. ZAWACKI: Yer Honor, may I ask-- 
SPATT: Police report--~- 

ZAWACKL: What about it? 


SPATT: I am just trying to offer it. 


ARB RS 


ZAWACKI: You want to offer it in 


ev‘ dence? 


MR. SPATT: Yo Sir. I war to refresh hi 


a Ti 
ra Hae thie hean marked 48 4fi CAMA! l 


THE COURT: We are all set-- 


MR. CAMERON: Back of the second page or 


first page’ 


MR. SPATT: Back of the first page. 


MR. CAMERON: This part here? 


MR. SPATT: Tis is the photostat I made, 


exact photostat. All right, we are all set. 


ed awa 


MR. SPATT: Before we bring the jury back, 


this is what came from the police department records. 


MR. CAMERON: It is different. 


12 

13 MR. SPATT: This is what it is, 4 copy 

14 that I have or show you in wy own police report. 

15 |l MR. ZAWACKI: Isn't it? 

16 | MR. CAMERON: No, it is different. 

17 | MR, SPATT: It's different? 

18 |) THE COURT: Is it just a question of an 

19 enlargement? 

20 MR. CAMERON: No, it is not, your Honor, 

21 it is different. | 
22 THE COURT: Ask Mr. Stannard which is his | 
23 picture, which he put in the report if any. | 
24 MR. CAMERON: This is the one we lawyers 


25 all have. This is the one from the police department . 


MR. ZAWAUI 4+ SI a na l 


2 to wy copy of the police report. 
3 THE WITNESS: There was a mistake, our 
4 secretary sent out originals of these. 
5 7 THE COURT: When I redid it-- 
6 MR. SPATT: Were they both made by you? 
7 THE WITNESS: Both basically the samething. 
8 THE COURT: Another words, I underscand 
9 Mr. Stannard, what he said was the one, that's an 
10 original on the wide piece of paper, short wide 
11 | piece of paper was the first draft. 
12 THE WITNESS: Right. 
13 | THE COURT: The one on the long draft is 
14 the finished one that you incorporated in your repor 
1S as what? 
16 MR. SPATT: If you give me a copy of that 
17 I will put it in with this 
18 | THE COURT: We can make copies in moments. 
19 MR. CAMERON: This is it. That is anothe 
20 | one, where did this come from? 
21 | MR. SPATT: That is the bus driver's. 
22 | THE COURT: That's still another. 
23 THE CLERK: What would you like copies of? 
24 THE COURT: Can you slide it out of there? 
25 MR. CAMERON: I don't have a copy of the 


@2eee28 wWwwevreers * NTE SS eee 


made too? 

THE COURT: Mr. Levitt, h ve you got them 
both; have you got either of them? 

MR. LEVITT: I got the one, Judge, that i 
the one I brought over. 


THE COURT: Will you lend one. All righ. 


Mr. Waiz can be making it, we can go ahead /|now. 


(Whereupon the jury enters the courtroom 
at 10:28 A.M. and the following proceedings are 
resumed within their presence: ) 

THE COURT: Please be seated. 

Q (By Mr. Spatt) Sargent Stannard, have we 
now established there are two diagrams? One that was sent 
to me by mail from the Queensbury Police Department and one 
that was the finished product that one. 

In other words, the one I refer to as the 
short one was a rough diagram and then another one 4 long 
one was a smooth or finished diagram? 

A Yes Sir. 

Q Now, they were both done by you of your 
own handwriting? 

A Yes Sir. 


Q Do you know, Sargent, at what angle the 


Weiner car came across the roa? 


| Q When you put an angle of che Weiner cer in 


! 
3 | any diagram, was that based on personal knowledge of any | 
4 | kind? | 
| A No, just from one point to another. | 
| Q I see. But is it, was it intended to be | 
7 |jan approximate angle or was it reasonably accurate’ 

| A It was approximate. | 
| Q And you have made certain measurements be- 


i 
ig || tween certain poi .3; is that correct? 


} 
i} 


a A Yes Sir. 

12 Q As tu exactly where the Weiner car came 
3 across, that you don’t know? 

14 ! A No. 

15 | Q Directing your attention to the short 


16 \||\diagram, will you take a look at the top of that diagram-- 
i} MR. SPATT: Ms. * approach the witness, 


i7 

iB | your Honor? 

19 | THE COURT: Yes. 

20 | (By Mr. Spatt) --and there is something, 
21 figure there. First of all, is this diagram hand- 


22 ritten in your own handwriting? 
A Yes, I believe so. 


24 Q It says--I believe it said--40 miles or 40 


i{les--something like that; does it not, Sargent? 


i £0 oa 


A Yes . it does 


Q Could you tell the Court and jury, if you 


can, what you meant when on the top of the diagram you put 


: | 40 mile or 40 miles? 

: | MR, LEVITT: If your Honor please, way that 
6 diagram go in evidence since they are referring to 

d 1 a paper not in evidence. I would like it to go in | 


evidence. | 
? | THE COURT: It can be marked for fee | 
10 | cation at this time. 

It }) MR, LEVITT: Thank you. | 
12 || THE COURT: Exhibit 2 for identification. 

| THE CLERK: Plantiff's Exhibit 2 for 

14 | identification, short diagram. 

(5 \ (Whereupon a short diagram is received and 
i6 1 marked Plantiff's Exhibit No. 2 for identification 

by the Clerk of the Court.) 

is | Q (By Mr. Spatt) I just want to know about 


i9 | that, not about anything else at this point. What did you 
|| mean when on the very top next to the date, 3-7-71, you put 


ZI 40 mile, if you know? 


22 ! A l am not really sure what that meant. 
23 jj THE COURT: What was that? 
24 | THE WITNESS: I am not really sure what I 


i! 
! 

25 | meant by that. 
| 


Q (By Mr. Spatt) Well, let me ask you thig 
Did it mean 40 milee an hour was the speed Limit? 

A No. 

Q Where did you ascertain Sargent Stannard, 
where the impact between the bus and the Weiner car took 
place, where on the road? 

a Approximately on the middle of the Greyhoun 
Bus's lene; maybe a little more to one side than the other. 

Q (By Mr. Spatt) You say “middle of the 
Greyhound Bus," would that be the westbound going to New York? 

A Yes Sir. 

Q You said maybe a little more on one side 


to another? Which side would be a little more to the-- 


is how far over towards the guard rail was it. 


THE WITNESS: I couldn't tell. 


Q (By Mr. Sp*t') So your best recollection 


A Closer to the guard rails. 
Q But would you say it was not near the side, 
the right side; is that correct? 
A What do you mean by the "right side’? 
Q Well, you said it was in the middle of the 
westbound lane nearer to the shoulder. 
THE COURT: Nearer to the guard rail. 
Q (By Mr. Spatt) Guard rail. 
THE COURT: I think Mr. Spatt'’s question | 
| 
| 


~“ i OL 


I | ig that it was somewhere tn the middle, the area of the west-| 
“| bound lane, but if you had to say which way was closer,it was 


3 | closer towards the right-hand side, right? 


4 | A Closer to the guard rail, yes. 

5 } Q But still or the paved portion; is thet | 
6 correct? | 
7} A Yes, still on the paved portion. | 
8 || Q Somewhere near the middle of the westbound | 
9 I lene; is that correct? | 
i0 | A Sowewhere. | 


\ Q And did ambulances come to scene of the 


12 || secident, Sargent? 


14 | Q And do you remember who was taken away in 
is || the ambulance? 

16 || A Not by name, except for Weiners and Grey- 
hound Bus driver. I think there was approximately seven 
or eight people in the Greyhound Bus taken to the hospitei, 


13 i r Yeah, they did. 
| 
| 
| 


' 

| also passengers. 
| Q Now Officer, when you told us where the 
| 


point of impact was between the bus and the car, could you 
| tell the Court and jury how you ascertain that, Sargent? 


| 
A Well, when you cowe out on the accident, | 


laying in one cercain spot, this is where the initial shot 


24 usually where all the gravel bits avd pieces of steel are 


s 
& 
es) 


Q Is there a name for that degree or substanc 


that is om the road where the point of impact was’ 


eel 


t 
+] THE COURT: You mean @ police term? 
s | Q (By Mr. Spatt) Police term or accident 
6 || -econstruction term 
i] 
|| A Just point of impact. 
@ | Q Did you ever hear the word impact degree, 
Sargent? 
10 A I have referred to that, yes. 
1] Q Would that be the degree when there is an 


12 impact head-on between two vehicles, everything that is 
struck under the car, the dirt and everything else comes 
shooting down, drops right down to the ground where the 


impact took place; is that correct? 


~— ——— 


A Yes. 
Q Is that what you refer to? 
A Yes. 
MR, SPATT: No further questions. 
THE COURT: Are you ready, gentlemen’ 
' yi Very well. 


1 CROSS -EXAMINATION 
ee 
|| BY MR. ZAWACKI: 


Q Officer, in the two days before this 


accident happened, there had been about what, about five 


feet of snow up 1n tnat 4srea: H 

A I couldn't remember. 

Q I had it wrong. About two feet and five 
days prior to the accident; is that right? 

A I couldu't remember. 

Q Does that refresh your recollection? 

I duu't want you to tell me what's in there, 

I just want you to tell me if that refreshes your recollecti 
as to the amount of snow that that area had in the five days 
prior to the accident, five days before the accidenc. 

A I still couldn't remember. | 

Q Was there a lot of snow on the side of the 
road where the accident occurred when you got there? 

A There was a quantity,yes. 

Q Well,a quantity could be a couple of inches 


a couple feet. 


A My quantities are mere quantities, probably | 
different. | 
Q Well, look at the pictures, that is fair 


and accurate as to the amount of snow, this photograph, 


Plantiff's Exhibit D-1 in evidence. 


A You have snowbanks there that have been 
plowed. 

Q Plowed? 

A Snowbanks. 


| MR, ZAWACKI: OD. 
5 |i THE COURT: D as in David. 
4 || Q (By Mr. Zawacki) There was some ice and 


5 || snow on the road, wasn't there, when you got there? 
6 | Forgetting about what wae plowed and what we call snowbanks, 


was there ice and snow on the roadway , 


8 | THE COURT: On the roa way surface. 
9 A There wasn't any ice. A little bit of 
16 snow. 
1 Q You filled out a report about this accident 
12 | A Yes, I did. 
Q Did you report that the weather and road 


conditions-ice--is that what you report for weather conditions, 


5 | "snow and ice’? 
t6 | A I have to look. 
Q Do have one of these? 
it 1 4 ; I have one in my briefcase here now, 
19 || THE COURT: Mr. Zawacki, the witness is 
20 | ready, 
21 | . Yes, I put down snow and ice. 
22 || Q (By Mr. Zawacki) Now you had a conversatiqgn 
‘ 
| 


with the bus driver right at the scene of the accident? 


24 | A In regard to who was hurt, how seriously 


25 |} hurt. 


Wi 


6 


Q In regarcs CO Now Cue avesucee were - 1 
A i don't believe sc. | 
Q When did you have 4 conversation with the 


bus driver? 


A At the hospital. 

Q ow soon aicer the accident? 

. Probably two hours. 

Q Did he tell you how far away from hiw, from 


his bus, the Weiner car was when he saw it in trouble or run 
off the road, side of the road or whatever he told you? 

A Yes, he said approximately 250 feet. 

THE COURT: From what to what? 

THE WITNESS: From when he saw the car 
lose control. 

THE COURT: What was the distance you gave 

THE WITNESS: Approximately 250 feet. 

Q (By Mr. Zawacki) Now, is there anything 
in your report that refreshes your recollection 48 Co that 
answer 250 feet. 

A Not in every point, no. 

Q Is there any, in any report that refreshes 
your recollection 48 to that? 

A No. Just the report I took notes, I took 


at the accident, at the time. 


Q Which notes sre they? 


- 


1) 


——_- 
—— 


OL 


A ae a ——— 
Q Do you have them with you? 

A No. 

Q Were those notes that you make yourself, 


right at the scene of the accident? 

A No. 

Q Is that--well, let me stare it this way: 
Are you required to carry 4 book by the police department, 
a memo book? 

A We carry a book where we write down our 


calls and such. 


Q Are you required to carry that? 

A Not required, no. 

Q But you did at the time? 

A I always do. 

Q You put your personal notes about this 


accident in the book? 

A About certain accidents, certain investiga- 
tions. 

Q I don't care about the others, did you just 
have notes in the book sbout this one? 

A Yes. 

Q Were you i. Court here yesterday, did you 


have the book with you? 


A No. 


Q VLG yuu nue yer woe ade wee eemewaalt | 


this case? 


A Yes. 

Q Any reason you didn't bring the book? 

A Yes. 

Q Well, I guess I better find out what it 
was 

A I didn't feel I needed to. 


THE COURT: What was that? 
THE WITNESS: I didn't feel I needed to. 

Q (By Mr. Zawacki) In other words, you felt 
the reports are here, the police report is here, and the 
diagrams that are here are sufficient? 

A Yes Sir. 

Q But nowhere on those reports or diagrams 
ig there any 200 feet that you tell us about now? 

A No. 

Q Did anybody ever ask to see your book prior 
to coming down here to testify? 

A No, they did not. 

Q Anybody, 4 signed statement as far as what 
you rec@il about that accident, a signed statement to some- 
body? | 

} 


A Just the accident report. 


Q That", it. Did you ever take the signed 


Bes ewes & ~~ ~— Sa uharn v gar fo tne scene oz tise ors t 


| A To what happened? 
3 | Q Yes. 
it 
+ A 10 
> | Q You made, filled out a diagram at the scen 
6 of the accident? 
y i A No. 
i} 
& q At some point after che accident you made 
9 || up a diagram? 
10 || A Yes. 
| 
11 | Q The first diagram you ever made up abit 


12 || this accident is what? Is this it? 


13 | A Yes, that's the one. 
i4 || Q That's your own hand? 
1S | A Yes. 
16 | 2) How soon after the accident did you make j 
17 || it up? 
i8 ! A I took the measurements the next day, I 
19 made some of the diagram that night. 
~ Q That night or che next day? 

{ 
21 A Some of it was done right after the 
22 | accident, well, not right after, within four, five hours 
23 | then some was taken the next day on measuremence, when I 
24 | took the measurements. 


| 
25 | Q So the di+;:am was made up the next day? 
} 


Q 


SOURS UL LS “augers Z--- 

Was this after you talked to the bus driver 
Yes. 

Has this been marked as an Exhibit! 


THE COURT: No, the other one, I think it 


was, wasn't it? 


MR, SPATT: Short one was marked for iden- 


tification, your Honor 


THE COURT: Yes. 


MR. SPATT: Plantiff's Exhibit 2 for 


identification. 


in. 


fication. 


MR, ZAWACKL: That is this one. 


THE COURT: Is that the short one? 


2 


SPATT: This is the short one that is 


THE COURT: That is then as far as identi- 


(By Mr. Zawacki) This is in your own hand 
Yes Six 

The measuremencs are yours? 

1 made them with the help of another office 
The diagram is yours? 

Yes. 

In your hand: 


Yes. 


| 
| 
| 
| 
| 
| 
| 


10 


11 


y 
a 


a 


4 il A 


Ke 
Q cause some peopie that itive repre vv I 
co what you found when you got there? 
é Yes. 
MR, ZAWACKI: I offer it into evidence, 


your Honor. 


MR, SPATT: May I have & question on this, 
yoir dire, your Honor’? 
THE COURT: Are there any objections by 


any other Counsel? All right. 


VOLR DIRE EXAMINATION 
BY MR. SPATT: 

Q I am just going to ask you one thing, the 
angle as I asked you before that you heave here, you have & 
line going across which is obviously the Weiner car coming 
across the double yellow line, coming in contact with the 
bus, is that the angle that it actually came across? 

A No it's not. 

Q How did you arrive at this, I wean it's 
an importenc thing if we sre going to ave this in evidence 
the jury is going to see an angle here, is that just an 
approximation by you? 

A It is an approximation. 

Q It might be wrong? 


A The angle might be. 


= “ae 2. -- af&e Bice daeefeceww af i! 


have no objection to the diagram except that the 
angle isn't the angle. 
THE COURT: That's not what he said. 

Q (By Mr. Spatt) Well, did you intend this 
angle to be the right angle, the correct engle, when you 
put it in the diagram? 

a No I did not. 

MR. SPATT: I object to chat, if your 

Hono. please, I object to the angle in the diagram 

if he didn't intend it to be. 

THE COURT: Yes. 

MR. ZAWACKI: Your Honor, I think we all 
understand the angle is not accurate. 

THE COURT: I think then perhaps he might 
be asked if Counsel wish, on what basis did you put 


that angle in, if you have « basis. 


CROSS -EXAMINATION 
BY MR. ZAWACKI: (CONTINUED ) 

0 Well, you neard Judge Dooling's question; 
can you answer that? 

A Yes, I can. It was the distance from 
where she left the road, the first time, and hit che bus. 


Q How did you know where all chat happened, 


where she left the road the first time, where she hit the 


SS i Ge Wa £eeeedse Bee Qe ees ee es 


* |] A Because I could see where she had run off 

3 the road. | 
4 || Q An angle approximate between those two 
5 ! points? | 
6 A Yes. | 
7 | Q This angle as it appears on this diagram, 

8 | {s it approximate as running? 
9 | Let me start again, Officer. | 
10 ! You know the point sre left the road? 
ui | A Yes 
12 | Q You know the point where che concacc be- 
13 | tween her car and the bus took plece? 
14 ] A Yee. 
iS i Q You measured the distance’ 
16 } A Yes. 
17 | Q Hundred and four feet? 
is | A Yes. } 
i9 | Q When you drew the diagram, you put an 
20 | approximate angle there 
a A Approximace, ¢8. 
22 i Q Not meant to be drawn to scale? | 
23 \ A No. 
2 MR. ZAWACKI: With that reservation, your 


——— 


25 | Honor, I renew the of Ger. 


2 ll SS LLL 


vu i 
4 MR, SPATT: I would like to ask another | 
2 couple of questions on this voir dire, your Honor. 
3 
4 |} yVOIR DIRE EXAMINATIC: 
5 | By MR, SPATT: (CONTINUED) 
| 9) What you did then, Officer, Sargent rather 
“ you determined where the potnt, where she went off the road, 
8 || determined the point of impact from the impact degree and 
| you drew 4 Line between tnose points; is that correct? 
10 | A To show the distance, yeah. 
11 | Q All you intended to 4» was show the distan¢e 
2 | between that point where the impact occurred and the point 
| where she went off the road’ 
4 | A That's right. 
5 | Q fnd this hundred and four feet, that 
6 | hundred end four feet is from che point where she went off 
: 7 | the road, hit the guard rail, then the point of impact; is 
: 18 | that correct? 
“ 19 | A That is correct. 
; : 20 | Q That is not a hundred and four feet east | 
"| in the direction she was going, is it? | 
\ 
| 
' 22 | A No. 
a is Q That's just diagonally éecross; is that 
: 24 | correct? 
25 A Yes. 


10 


at. mnantdante farming. 


THE COURT: Are we going to get back in 
the high school geometry, that is the hypothesis? 
MR. SPATT: I don't know, Judge, I never 
was too good at that. 
THE COURT: He has explained what it is. 
I take it that evidence will imply to us that he 
was able to determine the point of impact between 
the Weiner car and the guard rail and he has been 
asked and has told us how he located the point of 
impact. Then he measured that distance, found it 
to be a hundred and four feet. 
MR. SPATT: May I ask another? 
THE COURT: Is that it, Sargent? 
THE WITNESS: Yes Sir. 
THE COURT: All right. 
Q (By Mr. Spatt) And when you crew this in 
freehand I imagine; is that right? 
A Yes ‘ir. 
Q You could have put the point where the 
impact was, west or east on che road, and the point where 
the guard rail was, east on your diagram, you could have 


put it anywhere within the distance; is that correct’ 


A Yes. 
Q And your line across could be way off; is 
that correct? Se 


i g 
1 THE COURT: The angle. | 
! 


: Q (By Mr. Spatt) The angle could be way 

3 | off? 

4 | A Yes, it could. 

S| THE COURT: In other words as I understan 
6 the questioning, unless the linear distances and th 
a lateral distances were in scale; that is,the width 
a| of the road is exactly right in terms of distance 

9 along the road, you couldn't have a faithful angle, 
10 | go that hasn't been done, we don't know what he is 
u drawing to the geometric scale. 

12 MR. CAMERON: Sargent, would ‘t be fair 
all to say that based on your conversation with 

4 Mr. Brown, Mrs. Weiner and the Stones, reviewing 

is || the area and after these reviews of the facts, the 
16 position of the vehicles, you drew this diagram 
a based on the best of your ability; is that correct, 
i8 Officer? 

19 THE WITNFSS: That's correct. 
20 MR. CAMERON: No further questions, your 
21 Honor. 
22 MR. ZAWACKI: Do we have a copy of this? 
23 THE COURT: 1 think copies have been made 
24 available to everybody. Now Mr. Zawacki, everybod 


25 has one, I think. 30th diagrams. 


I i} 


Ww 


MR. SPATT: The one marked for {dentririca- 
tion? 

THE COURT: Yes, because you are going to 
offer it in evidence. 

MR. ZAWACKI: He has a copy of it. 

MR. SPATT: May 1 do that, Judge? 

THE COURT: If this is a faithful copy of 
it, why not leave it where it is, Mr. Walz can mark 
it Exhibit 2 in evidence. 

(Whereupon the diagram is received and marke 
Exhibit No. 2 in evidence by the Clerk of the Court.) 


THE CLERK: So marked, your Honor. 
CROSS-EXAMINATION BY MR. ZAWACKI: (CONTINUED ) 


Q I aw going to leave that with you, Sargent, 


| in case you want to refer to i-. 


MR. LEVITT: I am sorry to interrupt. 

May I have the Exhibit No. of that? 

THE COURT: Exhibit No. 2 in evidence. 

MR. LEVITT: I sea. Thank you. 
Q (By Mr. Zawacki) Now Officer, did the 

Weiner vehicle skid? 

THE COURT: Did he see any evidences on 

the roadway of the skid. 


MR. ZAWACKI: I adopt your Honor's question 


A Did the Weiner vehicle skid? 


eee ——— | 


ee A 


a) (By Mr. Zawacki) Yes. I want you to 


look at your report, if you need it, you can have it. 
THE COURT: Is it in front of the witness? 


MR. ZAWACKI: No, just a diagram, I have 


a report. Use it if you need it. 

A Would you explain to me what you mean by 
"skidding". You mean sliding across the road? 

Q (By Mr. Zawacki) Well, let me ask you 4 


question; What do you mean by skidding? You put down skid 


on your report. 


A Yes, I did. 
Q What do you mean by skid? 
A That she went across the road. She lost 


control of her vehicle. 

Q You mean, how long have you been a Police 
officer before this accident? 

A About a year, year and a half. 

Q You have driven a vehicle for many years 
before you became a police officer? 

A Yes. 

Q Doesn't skid to you mean sliding across the 
road? Il am not interested now _a what you have in your 
report, I am just asking you a question. Lawyer to witness 


Doesn't skid to you mean a vehicle sliding across the road? 


A It could, yr. 


1 1 Q You Put gown sKau vs yous. s-rve~" #_—_---=+ | 


> A Yes, I did. 
3 | Q So after you talked to the ous driver then 
i 
4 || you put down skid on your report? 
5 A Yes, I would have made this out some time 
6 |j the next day. 
7 | G Now, the area where the accident occurred: 
g || ewo pretty good miles on either side with a dip in the 
9 | middle, bottom of it. 
i} 
10 || A Well, the one on the east, west side its 
| 
11 much higher. 
12 | Q West side would be the way the Weiners -- 
2 I 
oe s the New York side; isn't it? 
| 
14 | A Yes. 
15 || Q The Weiners are coming from west to east? 
16 A Right. 
17 | Q They are coming down the Hill? 
128 | A Yes. 
i9 Q That hill is the larger of the two? 
“ A Yes. 
j 
21 THE COURT: ia the grade steeper, is that 
9 
22 ie 
’ eS A v Ss: S 
23 THE WITNESS: Yes Sir. 
24 (By Mr. Zawsc'<L) The Greyhound Bus is 
| coming down a hill going wes: ind? 


wo 2 GGaeanwaaee eee eS ee 


i A A small hill, yes. 

2 Q Not as-- 

3 A Not as large. 

4 Q Not as steep as the other, is that it? 
5 A Yes Sir. There is a dip. 


6 Q On which side of the dip did the actual 

7 impact happen on? Did it happen on, we will call it, the 
8 || New York State side or Vermont side? 

9 | A New York State side incites up the hill. 

10 Q In other words, the actual impact, it 

11 happened on the hill that the Weiners had been coming 


12 down on? 
| 


13 A Yes. 

14 Q They had not gotten to the bottom of the 
15 hill? 

16 e No, they dida't. 

17 Q At the time of the accident, the bus was 


| 
wae going up a hill? 


19 A Going up a hill. 

20 Q Had passed the dip already? 

21 A Yes, he had. 

22 Q And by the way, let me just ask you this : 
23 You made another diagram, a larger one. Sometime after 


24 you made up what we have in evidence, as Exhibit No. 26 


25 A Yes. 


1 Q But that was the first you weve ~ry ~~~ | 
é A That was wy noces. 

3 Q That was your notes, your original notes 

4\| and what you made up in the second larger diagram was based 


5 |i on the smaller diagren? 


6 A Yes. 

7 Q Try to be a little neater. 

8 A Yes . 

3) Q Little larger? 

10 A Little larger. 

" Q On the first diagram, 48 a result of your 
12 | investigation; 48 4 result of your observation of the scene; 
13 | as a result of your talk with the bus driver, it wasn't 

14 | based on ail these things, this diagram? 

15 A Yes. 

6 || Q You haven't spoken to the Weiner 8? 

17 | A No. 

i8 | Q Have you spoken to Mr. Stone ? 

19 | A Yes. 

20 | Q As a result of what those two drivers told 
21 you and what you gaw, where on this diagram--let me with- 


22 draw that. 
23 Where did you place the bus at che point 


24 of impact; was it on the road, on the shoulder, or half and 


25 half? 


A Half and half. —% 
Q Is the bus No. 1 in this diagram? 

A Yes, ic is. 

Q And that diagram that you made up yourself, 


is it on the road or on the shoulder? 


A It is on the shoulder, well, it is on the 
road. 

Q Any part of it on the shoulder in that 
diagram? 

A No. 

Q That is the first one? 

A Um hum. 

Q The bus was moved backward by the impact. 


Withdraw that-- 
Is that what the bus driver told you, the | 

bus was moved back, pushed back by the impact? 

A I can't really remember. I know I have 
tt down there, but I can't determine who I learned it from. 

Q Somebody told you the bus was pushed back 
as a result of the impact’ 

A I really can't answer that. 

Q As a result of your investigation, and you 
can't tell us right now, just how you determined it, you 


did determine now the bus had been pushed some eight or ten 


feet by the impact; is that correct? | 


netdsz bang tl Ati Sine te ey! Qe 1 


* | 

- | Q This was the first one you ever made up? 
3 | A Yes. 

+ Q So wher, zot to the scene of the accident 
5 | and found the bus that was etter the bus had been pushed’? 
6 l A Yes. 

7 Q Now when you spoke to, was it Mrs. Weiner 
8 | you spoke to the first time, she couldn't talk to you? 

9) | A At the hospital? 
10 Q Right. 

11 | A Yes. 
12 | Q Second time she couldn't talk to you? 
13 1 A Yes. 
14 | Q You stated it was the third time she told 


15 | you she doesn't know anything? 

| A She could nor remember anything. 
17 | Q Now did you talk to the personnel at the 
18 || hospital and inquire as to whether or not she had amesia 


19 |} from’ the accident? 


20 THE COURT: Any what, Sir? 

21 MR. ZAWACKI: As to whether she had amesti 
¥ 22 before the accident. 

23 A No. 

24 Q (By Mr. Zawacki) From the top of the hill 


25 to the point of the acciden:, was how many feet? 


a Approximately 800 feet. 

Q Are we talking to the steeper hill that the 
Weiners were coming down? 

2 Yes. 

Q When you got to the scene of the accident 


was the traffic backed up on Route 149? 


A Yes, it was. 
Q Well, both directions? 
A Well, I presume so, from the east, but 


from the west there was four, five cars that I had to get 
around. 
Q You came from the New York State side, 


from the west side? 


A Yes. 

Q You came the same way che Weiners had been 
driving? 

A Yes. 

Q The little girl was out of the car when 


you got there’ 

A Yes. 

Q Do you know at what point in time she was 
thrown from the car or in fact she was even thrown from the 
car? 


A She wasn't thrown. 


THE COURT: She was not? 


ai a~eel af eozvan nicutrasg. voOur monor. | 


2 Q (By Mr. Zawacki) How were you able to 
3 || determine that? 

4 io Because some people that live right over 
s || the hill from the accident when they heard the accident, 
6 | they called the police and they ran up to assist. 

7 | Q You might as well tell us the rest. 

8 | One of them had the slip she was in, they 
9 covered her up. 

10 | Q They took her out of the car? 

il A Yes. 

12 Q Is that what they told you? 

13 | A Yes. 

14 Q Now you testified at a moto~ vehicle 

15 hearing about this accident. 

6 | A Yes, I did. 

17 | Q Was the bus drive~ there? 

18 | aor Yes, he was. 

i9 Q Did you hear i. im testify? 
20 THE COURT: Were you present? 

21 THE WITNFSS: Yee, I was. 
22 Q (By Mr. Zawacki) Do you remember hearing 


23 him, now bear in mind 200 feet you told me about. 


24 Do you remember hearing 4 question put to 


25 him about how far he was frem the Weiner vehicle when he 


TAIT OAITOT s Li.eat A 
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2 A No. 
3 Q There was some testimony, Officer, I want 


i 
+ you to know, if you recall this, this was the bus driver at 


5 the hearing, Page ®, question -- 
6 YHE COURT: Have you another copy? 
MR. SPATT: I don't have any, your Honor. 
8 MR. ZAWACKI: I borrowed this from another 
9 lawyer, your Honor. 
10 THE COURT: Can you get up there and 
11 watch, please -- 
12 Q (By Mr. Zawacki) The question ©" Page 8, 


13 || now this is a question put to the bus driver» not you, I want 
14 || to know if you recall this: 

15 "Question, As you proceeded along, what 

16 || happened, what did you observe? 

17 "Answer, 1 observed Mre. Weiner coming down J 
is || a slight grade. When I noticed her she hit the guard rails 
19 || on the right-hand side of the road, she bounced off the 

20 guard rails and came across in my lane, hitting we head-on. 
21 "Question, When you first saw her vehicle, 
22 how wuch distance was t ere vetween the two of you? 

23 “Answer, It is hard to say, I would say 


24 || roughly 800 feet." 


25 Did you recall him saying that? 


tw 


Q All right. Let me ask you about your own 
testimony, reading from Page 29. This is what you said, 
do you recall this question and this answer -- let me with- 
draw that for a minute. 

When you testified here, did you have your 
personal or private notes with you? 


A No. 


al 


4 Do you recall giving this answer Co this 
question, talking about you, now: 
“Question, When you spoke to Mr. Brown, 
what if anything did he tell you?" 
"Answer, He informed me that he was going 
west on Route 149 and could see her go off the right side of 
the road and come back into his laue and that he was practicg@lly 
stopped when the accident happened. And that he was thinkidg 
of taking his bus and putting it over the bank, because he 
could see it coming for a long ways. 
"He could see the accident forming and tried 
to get over to the guard rails as far as possible to come to/@ 
complete stop.” 


Po you recall giving that answer to that 


A Most of it, yes. 


Q That was Fore 7%. 


question, you? 
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} 
ei * At the hospital following the accident, the 
driver then did tell you, did he not, that he could see 
3, this accident coming for a long ways? 
4 A He informed me that he could see her losing 


5 || control. Exactly what he said,I can't remember. 


+5 6 Q Well this motor nearing -- 

| 7 rN If that's what it vs, I said it. 
8 THE COURT: I think there is one bit of 
7) | information, Mr. Zawacki,this jury hasn't got, that 
10 is the date of the hearing. 


MR. ZAWACKI: I am looking for it, your 


12 | Honor. 
13 | THE COURT: Is it on the cover? It shoul 
14 ii be normally, it doesn't look as if it is this time, 
15 Mr. Cameron -- 
16 | MR. SPATT: De you have the date? 
17 | MR. LEVITT: It is on the fron” cover. 

‘ 18 THE COURT: He hasn't got the front cover. 
19 | MR. LEVITT: November 3, 1°71 at 1 o'clock 
20 | P.M. before Referee Frank Dursky (phonetic). 
21 Q November of 1971, that was about seven 


22 || months after the accident; is that right? 
23 A Yes Sir. 


24 Q Was your memory about the accident better 


25 || then than it is now? 


8 


25 


| 
| 
| 


| 
| 
| 
| 
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A prchebty; se 

Q Well then, I ask you again, is that what 
the bus driver told you that he could see the accident coming 
for a long ways? That he could see the accident forming, 
did he tell you that? 

A I remember that he said something like that, 


but whether is was word for word, I can't tell you. 


Q I den't dispute that you told -- 

A No, I don't. Yes, I did. 

Q Tnat was your best recollection? 

A Yes, that was my best recollection. es 
Q Officer, I show you this photograph. Is 


this a fair and accurate representation of the position of 
the bus as it looks when you got to the scene of the acciden ? 
A Yee. 
MR. ZAWACK!: l offer that photograph into 
evidence. 
MR, SPATT: May I see it, please. 
THE COURT: This would be Defendant's 1, 
Exhibit A. 
MR. SPATT: No objection. 
MR. LEVITT: Since this ‘is wy picture, 
Judge, I certainly have no objection. 
THE COURT: i'm sure it belongs to the 


whole world now. 


ail with thir. LF it 18 necessary: 


1 MR. CAMERON: Defendant's A. 

2 THE COURT: Yes. 

3 MR. CAMERON: No objection, your Honor. 

4 (Whereupon Weiner photograph is received and 
5 marked D-1A in evidence by the Clerk of the Court) 

6 THE COURT: Received. 

7 THE CLERK: Received defendant, Weiner 

g photograph 1A. 

9 | Q (By Mr. Zawacki) Give anybody a ticket for 


| 
io || anything, Officer? 


11 A No. 


12 | Q Did you ask Mr. Stone, we heve been talking 


| 


lake the bus driver, Mr. Stone was in a Volkswagen following 


14 || the Weiners? 

15 A Yes Sir. 

16 Q Did you ask Mr. Stone how far behind the 
17 || Weiner car he was when he saw it go over the right side of 
18 || the road? 

19 A I can't remember. 

20 Q Did you ask Mr. Stone if he was following 
21 || the Weiner car for awhile? 

22 A Yes. 


Had he been? 


w 
a 
re) 


Yes. 


24 A 
25 Q Did you ask him how fast he had been going? 


1 A I can't conueher: 
* Q Did Mr. Stone tell you that he followed the 
3 || Weiner car all the way - well, from Route 9? 

+ | A Probably would have had to because you 

5 || couldn't pass. 

6 Q Route 9 is about two miles back? 

7 A Approximately. 

8 Q That is heading back towards New York? 

9 A Right. 
10 MR, ZAWACKI: I have no further questions. 
il May I pass in photograph and diagram to the 
12 jury, your Honor? 
13 THE COURT: Yes, thet‘s Exhibits 2 and A. 
14 MR. ZAWACKI: Thank you. 
15 THE COURT: Do you want to wait until the 
16 jury has a chance to look at these, Mr. Cameron. 
17 MR. CAMERON: Sir? : 
18 THE COURT: I think perhaps if Counsel 

19 would agree and while the jury is looking at the 
20 diagram,you might tell them what No. 1, No. 2 and 
21 No. 3 is. If you are -- 
22 MR, CAMERON: Yes. 
23 THE COURT: I understand one to be the bus; 
24 is that right. 


25 MR. SPATT: That is correct, your Honor. 


> il 4 Re eS Sart 
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1 THE COURT: Two is the Weiner car? 

- MR. SPATT: That is correct. 

3 THE COURT: And three is the Stone car and 
+ looking at the diagram, you must realize that certain 
5 other vehicles, I'm not sure of all three, are shown 
6 in two positions. At diffexent times in inferentially 
7 at different times. 

8 MR. SPATT: Maybe we can clarify that 

9 further, your Honor, by putting a B. W. and S., if 

10 your Honor needs clarification. 

ll THE COURT: When we get it back perhaps by 
12 agreement we can see that that's done. 
13 MR, SPATT: Yes Sir. 

14 THE COURT: It should be done neatly, maybe 
is with a red crayon or something. 

16 MR, SPATT: Yes Sir. 
17 THE COURT: I don't know if any of you are 
18 like me, but I have to lie down if a picture is 

19 extended east and west, up and down. So remember 
20 on this, that north is at your right hand. West is 
21 the top of the picture. 
22 MR. SPATT: Maybe we will take care of that 
23 also, your Honor, with permission of all the Counsel. 
24 When it comes back. 


25 THE COURT: sll right, Mr. Cameron. 


I 


CROSS - EXAMINATION mesabeb a 
BY MR. CAMERON: 

Q Sergeant, I believe you said when you first 
got to the scene at that point in time it was your impression 
there were two vehicles involved; the Weiner and Greyhound bus. 

A Yes Sir. 

Q ls it not a fact, Sergeant, Mr. Stone who 
came to you and told you he was involved in this accident? 

A Yes. 

Q And in other conversations, who did you 
speak to first, Brown or Stone, if you recall? 

A I can't really recall. About the accident 


you mean, itself? 


Q About the accident. 
A It would be Mr. Stone. 
Q Did he indicate words to the effect that 


Mre. Weiner lost control of her vehicle? 

A Yes. 

Q Did he indicate that Mrs. Weiner went off 
on the right hand of the roadway! 

A ! Yes. 

Q That she came in contact with something, 


then went diagonally across the road? 


A Yes. 


Q Contacted wi'!: the bus? 


A Right. 

Q Did he also indicate to you that after the 
collision between the Weiner vehicle and the bus she bounced 
back and came in collision with Mr. Stone's vehicle in trying 
to get out of the way? 

A Yes. 

Q Was that basically contrary of your conver~ 
sation with Mr. Stone, what he told you? 

A Yes. 

Q Were you also present at the motor vehicle 
when Mr. Stone testified; is that correct? 

A This was the motor vehicle that was held. 
Yes. 

Q And he testified; at that time were you 
present, correct? 

A Yes. 

Q And did he at anytime change his version of 
the accident as he testified as to what he told you at the 
accident scene? 

A Not that i can remember. 

Q And after speaking with Mr. Stone you spoke 
to Mr. Brown; is that correct? 

A Yes. 


Q And did he essentially tell you again that 


Mrse. Weiner lost control of he: vehicle? 


A Yes. 

Q That ultimately came in contact with the 
front of the bus? 

A Yes. 

Q And did you have the opportunity at the 
scene of the accident to speak to Mrs. Weiner concerning 
how the accident occurred? 

A No. 

Q I take it her and the family were taken into 
the ambulancr to the hospital; is that correct? 

A After awhile, yes. 

Q I believe before you told us that you spoke 
to Mrs. Weiner on three separate ocecasions to ascertain how 
the accident occurred; is that correct? 

A Yes. 

Q When was the first time, do you recall, that 
you spoke to Mrs. Weiner the first time, in the hospital? 

A That she remembered ae. 

Q All right. When was the first time did 


you see her in hospital? 


A Yes. 

Q How long after the accident was that, 
approximately? 

rN I saw her the night of the accident but I 


didn't talk to her. 


1 Q I take it she was unable to talk to you at 
2 || that time? 

3 A Yes. 

4 Q Do you recall whether she was conscious at 


5 || that time? 


6 A No, I can't. 

7 Q When was the next time you attempted to 

8 | speak to or seé Mrs. Weiner? 

9 | A Very next day. 

10 Q Was *hat morning, afternoon? 

| A It was in the evening. 

12 | Q Did you in fact see her at that time? 

13 A Yes. 

14 Q This would be approximately 24 hours after 
15 the accident? 

16 || A Yes. 

17 | Q And was she comatose; was she conscious when 
18 || you saw her? 

19 A No. 

20 Q She was unconscious. I am sorry, was she 


21 || conscious when you saw her the second time? 
A I don't think so, no. 
23 Q Do you recall what the conversation was ~~ 


24 || did you in fact ask her how the accident occurred? 


25 A After that ::appened. 


1 Q wnat was ner response: 5 ae a Te oe ! 


2 A I mean the second time. 
3 Q This is about 24 hours after the accident? 
4 A I couldn't talk to her, I mean there was no 


5 jjuse talking to her. 


6 Q Now the third time, when was that? 
; A That was about three days later and when 


8 she was out of Intensive Care, down the hospital room. 


9 | Q Did you see her? 
10| A I saw her with her husband at that time. 
11 | Q The first two occasions the husband was not 


12 || present, right? 

13 A No, well, he was almost in the same state 

14 || of shock. 

15 Q 1 see. What if anything did Mrs. Weiner sa 
16 || to you at that time, this time, this is about four days after 


17 || the accident; is that right? 


18 A Three to four days. 

19 Q What if anything did Mrs. Weiner say to you? 
20 A She couldn't remember anything. 

21 Q With regard to this particular accident, 


22 || Sergeant, aside from the routine investigation which you 
23 || told us about with regard to speaking to the various partici- 


24 || pants in the accident, taking measurements of the roadway, 


25 || did you do any further tests with regard to the vehicles 
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1 involved in this accident’ i 
2 I em talking about, did you check the steering 
3 || mechanism or check the brake mechanism on any of the brakes 

4 || involved? 

5 A Couldn't very well check the ones on the bus 

6 || or the Weiner vehicle as far as the Stone vehicle, no. 

7 Q Did you check the tires on any of the 

g || vehicles involved, in particular the Weiner vehicle? 

9 A I just looked at them, yes. 
10 Q I show you these picutres, Officer, Sergean*® 
11 || and I ask you whether you are familiar with any one of those 


12 || pictures? 


13 A Yes. 

14 Q Do those pictures depict the Weiner vehicle? 
15 a Yeah, they do. 

16 Q Are there certain pictures there indicating 


17 || the right front wheel and the left front wheel of the Weiner 
ig || vehicle? 

19 A Yes. 

20 Q And do those pictures fairly and accurately 

21 represent the condition of the front right and the front left 
22 || wheels of the Weiner vehicle immediately after the accident? 

A Yes. 


24 Q And do some of the other pictures indicate 


25 the general condition of the “-iner vehicle after the accident? 


B 3 An auve - - 


ce Sow ialb  anee + Te: 
2 MR. CAMERON: At this point, your Honor, I 
3 offer all those pictures in evidence. There is a 
4 total of seven picutres, your Honor. 

; 5 MR. SPaai: May I see them. 
6 THE COURT: Have you seen them, Gentlemen? 
7 Defendant Stone Exhibit B for identification 
8 at this moment. Through F or No. B-l, B-2, -- 
9 THE CLERK: Defendant's Exhibit B, then 
10 B-1 through 6. 
il (Whereupon seven photographs are received 

| 12 and marked Defendant Stone Exhibits B, B-1 through 

| 13 B-6 for identification dy the Clerk of the Court) 

| 14 MR. SPATT: I have no objection, your 

15 Honor. 

| 16 MR. ZAWACKI: Can I ask a question or two, 
17 your Honor? 
i8 THE COURT: Yes. 
19 
20 RECROSS -EXAMINATION 

| 21 || BY MR. ZAWACKI: 

r 22 Q Now Officer, in tha seven photographs chat 


23 || were shown to you, we can see only one tire clear; is that 


24 right? 
25 MR. ZAWACKI May I have those pictures? 


24 


25 


TIN, MGVina- See ee 1 
speak for themselves whether we can see them clearly 
or not. 

THE COURT: What do you say to that 

Mr. Zawacki? 

MR. ZAWACKI: I don't know what thev are 
pictures of. 
THE COURT: It is a little argumentative. 

What this really is all about, he draws your attentio 

to the fact that you should look at the pictures very 

carefully, see what in your judgment they show about 
che condition of the front wheels of the Weiner vehic}/e. 

As shown these pictures some time after the accident. 

Q — (By Mr. Zawacki) Do all those pictures 
take the sume tire, can you tell, do you know? 

A No, there is two pictures of the right front 
and three pictures of the left front. 

Q Right front, right front, right front, right 
front, right front. Five pictures of right front, aren't 
there? Will you look at these? 

Is that right Officer, five pictures of the 


right front? 


A That's what it looks like tc me. 
Q All right. Now do you recall - let me ask 
you quite sexiously about this: do you recall at the scene, 


es « = 2 8 BP nee Flee Atfaarom waulid if be rair { 


These pictures weren't taken at the scene 


be 


3 ll of the accident, were they? 


4 A No, they were not. 
‘ 5 Q Some junk car? 
6 A Whenever the car was taken. 
7 Q Do you have 4 specific recollection of knowl 


8 || the condition of the right front tire on the Weiner vehicle 


9 || at the scene of the accident? 


10 |} A No. ‘ 
il | MR, ZAWACKI: I must object to these 
| pictures, your Honor. 
| THE COURT: On what ground? 
14 || MR. ZAWACKI: Well, it is not ‘{mportant, 
| I don't think in this case as to what right front 
16 ss tire was on the wheel in sor» wrecking yard. It is 
17 || important what was on the car when the accident 
«| occurred, 
19 THE COURT: That's right. 
.o| MR, ZAWACKI: And we don't know when these 
‘ail were taken. 
7 22 THE COURT: There has been no question that | 


MR. ZAWACKI: I think we all are familiar 


with what happens at .-acking yards to equipment on 


23 has been asked about that. 


au 18; ae as ese SS 2 OSS UU 
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cars, so for that reason I object to these pictures. 


-_— 
A 
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THE COURT: Mr. Cameron, you will want to - 

MR. CAMERON: I renew my cffer. 

TRE COURT: Mr. Zawacki objected, there is 
no evidence before the jury 48 to whether the car was 
in the same condition at: the time the pictures were 


taken; when he saw it; and his testimony cannot 


& | extend to that. 

9 | MR. CAMERON: In answer to Mr. Zawacki, 
| your Honor, I ask the Court, there is no change, no 
ns evidence that anything happenea to the vehicle from 
2 | the time of the accident up until this picture was 

3 | taken. 

14 | THE COURT: No evidence of the other way, 
15 | but you are the one who is offering the pictures and 


you must offer a foundation for them. 


1a |i Q (By Mr. Cameron) The condition of the 


is || right front and left front wheel 4s depicted in those picture$, 


19 | based on your observation of the Weiner vehicle at the 
\| 
} 
20 | gcene of the accident, is there any substantial change from 


» 21 \| what you observed at the accident as depicted in those pictur 8? 
22 A Not that I[ can see. 
23 MR. CAMFRON: Again your Honor, I offer 
24 them in®widence. 


25 THE COURT: ‘a other words, you do not have 


6 


a clear recollection of specifically examining the 
front wheel tires; is that right? 

THE WITNESS: I didn't at the accident. 

THE COURT: But so far as you could tell 
from looking at these pictures it looks like the 
same vehicle? 

THE WITNESS: I would say it was, yes. 

THE COURT: Is that it? 

THE WITNESS: The same, correct. 

THE COURT: You assume the same tire? 

THE WITNESS: Same tire. 

THE COURT: I will let the jury notice the 
point. In vther words it could have been a substi- 
tution, perfectly possible, so keep that in the back 
of your mind in looking at these pictures that 
Sergeant Stannard has not vouched for the identification 
of the wheels on the vehicle at this time shown in 
the pictures. He doesn't vouch for that. 

(Whereupon Defendant Stone's Exhibit B-1 is 
received and marked in evidence by the Clerk of the 
Court) 

THE CLERK: So marked Defendant's Exhibit 
1B in evidence. 


(Whereupon the following takes place. at side 


bar out of the hearins of che jury:) 


in otner lig Ete 40 4206207 §SSue~w VW? 


MR. 


LEVITT: 


Se oe 


I would like to offer this to | 


your Honor to offer to the jury to examine the pictures 


with thi 


object, 


they eve 


8. 


THE 


MR. 


MR. 


your 


If it is necessary. 


COURT: Is that sketched? 
ZAWACKL: Do you want them to examine - 
LEVITT: If you have a better identi- 

t COURT: Anybody got any objection? 
CAMERON: I have no objection. 
ZAWACKT: I object to ir ves, I do 
Honor, they haven't asked for it. If 


n know the tires don't look to me 60 good. 


Now they want the magnifying glass. I don't think 


it's prope 


jury to 


want. 


it. 


r to do this, to call the attention of a 


I don't care, let them use it if they 


(End of sidebar discussion. ) 


THE 


COURT: 


Members of the jury, there are 


magnifying glasses available to you if for any 


reason you want to see any of the Exhibit material 


under magnification. 


Q 


(By Mr. Cameron) Sergeant, after drawing 


that first diagram which has 


after that, did you draw up 


A 


Yes. 


already been offered in evidence 


4 second diagram’ 


Q Was that normally the formal diagram? 

A That was to place che cars in the correct 
positions, the vehicles and such. 

Q I show you this diagram and ask you whether 
this is a photo copy of the second diagram that you drew up? 

A Yes it is. 

Q And was that diagram based on a review of 
the first diagram together with your observations of the 
vehicles at the scene of the accident and based upon your 
conversation with Mr. Brown and Mr. Stone? 

A Yes. 

Q And is that a diagram that is kept in the 
normal course of business and a record.for the police depart- 
ment, of the Police Department of Queensbury? 

A Yes, it is kept with the accident report. 

Q It is part of your duties not to only 
investigate the accident but to write up accident reports 
together with the diagram? 

A Yes. 

MR. CAMERON: At this time your Honor, I 
offer in evidence 
MR, SPATT: If your Honor please, I want 


to ask a question on the voir dire in this. 


THE COURT: Yes. 


oe n And h 
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i || VOIR DIRE EXAMINATION | 
2 ||BY MR. SPATT: | 
3 Q Now Sergeant, just as I asked you on the 

4 ||first diagram, withdraw thac -- 

5 The first diagram was drawn with Sergeant -~- 
6 ||lwhere were you when you drew this first diagram? 

7 A I didn't draw it at the scene, I was -- I 

8 \|ldrew some of it, it was half done in our office. 

9 Q How long after the accident did you draw 


10 lithe first diagram which is Exhibit 2 in evidence -- 


il A Probably -- 

12 Q -- which the jury has already seen? 

13 A Probably three to four hours. 

14 Q That was after that diagram, you then drew 


15 Sanction diagram, Sergeant? 
16 A Yes Sir. 
7 Q How long after the first diagram did you 


18 \idraw the second diagram? 


1S A I would imagine =he next afternoon. 

20 Q The next atternoon! 

21 A Yes Sir. 

22 Q And did you have the first diagram with you 


23 |lwhen you drew the second diagram? 


24 A Yes, I did. 


25 Q And is there «-ything that took place between 


ee ae eee ES eee 


1 || the time you drew the first diagram to add any additional e 


- | facts to the time you drew the second diagram, Sergeant? 
3 A Just measurements. 
4 Q Well, msy 1 call your attention to Plantiff' 


5 || Exhibit 2 in evidence which has the same measurement that I 
6 | can see, that you have in the second diagram; isn't that 

7 || right, Sir’ 

& A Yes Sir. 


9 | Q So you had the measurements when you did 


the accident; is that correct? 


10 || the first diagram, the afternoon oF within a few hours of 
A No it isn't. I stated I drew where the 


a 
w 


vehicles were that night but as far es getting the measure~ 


| ments I did that -- went out the next afternoon. 


15 Q You went out the next afternoon and got the 
16 || measurements? 

17 A Yes. 

18 Q Am I correct in saying Plantiff's Exhibit 2 
19 || which is your first diagram has the measurements on it? 

20 A Yes. 

21 Q It had the exact same measurement that the 
22 || second diagram had; is that correct? 

23 A Yes Sir. 

24 Q So as far as measurements, they are exactly 


25 the same? 


| 
| 


A res. 


Aw = i] 


A Yeah, they are. 
THE COURT: So far as to measurement 
figures the are the same? 
MR, SPATT: Yes Sir. 
Q (By Mr. Spatt) So let me understand this: 
You drew a diagram three hours after you came back to your 


office or three hours after the accident; which is it? 


A Three hours, probably four hours after the 
accident. 
Q Four hours after the accident you drew a 


diagram that had everything but the measurement on ie; is 
that correct? 
THE COURT: At the time you first drew it? 
THE WITNESS: Yes, yes. 
Q (By Mr. Spatt) Then you went out the next 
day and got the measurement, the physical measurement 149.8 
feet? 
A Yes. 
Q Then you put the measurements on the first 
diagram; is that correct’ 
A Yes. 
Q And then efter you put the measurements on 
tis first diagram, you drew another entirely different diagrap; 


is that correct? 


- COURT: ‘ell, let's leave out the 


' 


"entirely different,'' for the moment. 
MR. SPATT: I mean separate. 
THE COURT: Another diagram. 
MR. SPATT: Another. 


THE COURT: A whole. 


Q (By Mr. Spatt) A whole other diagran. 

A Yes Sir. 

Q And you did not disregard the first diagram, 
| did you? 
| A No, I did not. 
Q As a matter of fact I am telling you and you 


| nave my representation as an Officer of the Court, that I 
|received the first diagram with the official record of the 

|| police department that was subpoenaed by my office? 

A Yes, I did. 

Q And I did not receive this second diagram, 
|that is my representation to you and I will take the oath 

| te necessary, I don't think it will be -- 

| A No, that's the truth. 

| Q All right. So that this first diagram was 


still a record kept by the police department which they sent 


jin answer to a subpoena; is that correct? 


A Yes. 
Q Well, where ‘~ that second diagram; where is 
that one? 


a il — se ile 


t 
i A Our secretary sent it out by mistake, sent 


2 |lall the diagrams out; all we have is this one. 

3 Q That is not part of the records that was 

4 |leent to me? 

5 A No, it's not. 

6 Q And the angle that was set forth in ‘:he 

7 llsecond diegram is your educated guess, the same as the first 


8 lone; is that correct? 


9 A Yes. 

10 MR. SPATT: At this time,if your Honor 

11 please, I object to the second record which I do not 
12 || have any copy of which was not sent down by the 

13 | police department. I know nothing about it until 
14 it was given to me by one of the lawyers. 

15 | THE COURT: You can ask Sergeant Stannard 
16 what if any is the status in the police racords of 
17 the second diagram. 

18 THE WITNESS: This one went to motor vehicl¢. 
19 This was the original one I had intended to be kept 
20 with the records and due to no fault of my own it 

21 was sent out. I did not have a copy of it and this 
22 copy was placed in the files so that would have some 
23 kind of -- | 

24 THE COURT: What happened to the second 


25 diagraw? 


i A THE WITNESS: It was originals, tney were 


2 photostated, the original, but all the photostat 

3 copies were sent out to insurance companies, motor 

4 vehicle department, «nd lawyers that wanted @ copy. 

5 THE COURT: Second one? That means -- 

6 THE WITNESS: This one. 

7 TH® COURT: Sent to the Bureau of Motor 

8 Vehicles? 

9 THE WITNESS: Yes. This was sent to the 
aie Motor Vehicle Bureau. 

| THE COURT: As part of any official report? 
2 | THE WITNESS: As far as an official report, 
3 | the motor vehicle,this is the one we used. 

14 | THE COURT: All right. 

ms Q (By Mr. Spatt) Sergeant, I am going to 
16 || ask you th’3 question then: Would you accept also my 


17 || representation to you that when I sent away -- 


i8 MR. ZAWACKI: I don't think this is proper, 
19 your Honor, I don't think this is proper. 

20 MR. SPATT: I didn't finish the question, 
21 Judge. 

22 MR. ZAWACKI: It is not a question. 

23 THE COURT: See, that is the problem that 
24 really doesn't much matter what Sergeant Stannard -- 


25 MR. SPATT: { withdraw it, your Honor. 


bie 1 


All right. 

MR. CAMERON: Can we have it marked in 
evidence now, your Honor? 

MR. SPATT: I object to it. 

THE COURT: Well, I don't know what, if 
anything,is the difference between -~- 

MR. CAMERON: There is a slight difference, 
vo ~ Honor. 

MR. SPATT: Substantial differences. 

MR, CAMERON: Your Honor, I object to 
Counsel's use of the word "substantial". 

THE COURT: Yas. 

MR, CAMERON: Is it marked in eviderce, 
your Honor? 

THE COURT: Well, it will be received in 
evidence. 

Members of the jury, for what it is and has 
been described to you as, by Sergeant Stannard who 
repaired -- now, it will be for you to draw your own 

inferences from it. Difference if any between the 
significance if any, between it and the first diagr 
and the differences if any in the data available to 
Mr. Stannard in the interval between the two drawings). 


THE CLERK: Now Defendant Stone Exhibit C 


in evidence. 


l | " (Whereupon a diagram is “ecbiveu anu wesneH 


2 || Defendant Stone Exhibit C in evidence by the Clerk 
3 of the Court.) 
4 Q (By Mr. Cameron) Sergeant, would you look 


S liat both diagrams; do you have both in front of you, the first 


6 \idiagram and second diagraw? 


7 a Yes Sir. 

8 THE COURT: Would this be a convenient 

9 place for a short recess? 

10 MR. CAMERON: All right, fine, your Honor. 
il THE COURT: We haven't given the Court 

12 Reporter any rest at all. 

13 MR, CAMERON: All right, fine. 

14 | THE COURT: We will have a short recess. 
13 | Please do not discuss the case with anyone or anyone 
16 not on the jury until it is given to you to decide. 
17 (The jury leaves the courtroom 4c 11:45 A.M.j) 
18 (Whereupon a recess was taken and the 

19 following proceedings were resumed in the presence 
20 of the jury at 12:05 P.M.) 

21 Q (By Mr. Cameron) Sergeant, would you look 


22 |jat the two diagrams that you drew up with regard to this 
23 ||particular accident. And pertaining to those two diagrams, 


24 ||\isthere a difference between them? 


25 A Yes, there is. 


A Yes. 
Q That on your first diagram you have the bus 


on the roadway in the westbound lane; is (hat correct? 


> a 


A Yes. 

Q And in the second diagram you have the bus 
partially in che westbound lane and partially up against the 
guard rail? 


| 
l 0 Would it be fair to say the main difference 
2 || ~- they are substantially the same except for vehicle No. 1? 
A Yes. 
| 


11 MR. ZAWACKI: I object to that, your Honor 
12 most certainly this is not up against the guard rail 
13 MR. SPATT: That's correct. 

14 THE COURT: What's that? 

1S | MR. ZAWACKT: I object to the form of the 
16 | question. 

17 | MR. CAMERON: I withdraw that. 

18 Q (By Mr. Cameron) In any event the second 


19 ||\dfagram, you had the bus partially on the -- partially on the 
20 ‘ocemanial, {is that correct’ 

21 A Yes. 

22 Q Now I show you these ~ictures, Sergeant, 

33 |jthat are already in evidence and in particular Plantiff's 


24 ||l-C and 1-D. Would it be fair to say that those pictures 


25 \|\depict the position of the bu: hen you arrived at the scene 


L of the acciaent: wn 869A ALSO NAL. ¥ hawea no ohiaetion. vour I 


2 A Yes. 
3 Q And whatever the position the bus be, whethdr 
4 lit be the second diagram or first diagram, would it be fair 

, S lito say that these pictures on this particular point more 


6 ||fairly and accurately depict the bus when you arrived on the 


7 || scene? 
8 A I lost you. 
9 Q With regard to the point of where the bus 


10 ||was, whether diagram one, diagram two, would it be fair to 


11 ||jsay the picture best shows the position of the bus? 
12 THE COURT: When he got to the accident. 
13 A This is the picture, yes, the picture does. 


THE COURT: That's 1-B and D? 
MR. CAMERON: Right. 


Q (By Mr. Cameron) By the way, in one of 


those pictures, Officer, in Plantiff's 1-C, the vehicle in 
the middle of the roadway, is that the Weiner vehicle? 


A Yes, it is 


wn re os a oo ne 
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Q Now, Sir there is no further question with 

21 || those diagrams, I velieve you told us before when this accident 
22 ||oceurre:’ you were on the force about @ year and a half? 

23 A Yes Sir. 


24 Q Ac part of your training as 4 patrolman, 


25 || did you receive any instpeti: 18 to ascertain speeds of 


ide - 


— 


1 || motor vehicles’ 

2 A Yes. 

3 Q And in particuler, when a vehicle is going 
4 |ja particular speed, where you given courses to calculate how 


5 |i fast those vehicles were moving, feet per second? 


6 | \ Yes 

7 Q Are you familiar with coefficient affliction? 
8 A I have heard the term, no. 

9 Q Well, in your course of studies, did you 
_ on a continuing basis while on the force -- 

1M | A No, we vent to MBT course for eight weeks. 
a | Q When you had to go to this course prior to 
13 || ents accident, if you recall -- 

| A Tt can't really remember. 

el Q And it was an eight-week course? 

ts | A Yes. 

7 | Q Was that entire course devoted to speed of 


18 || vehicles? 


19 A No. 

20 Q And accident investigations,that sort? 

21 A Yes. 

22 Q In any event Officer, based on that course, 


23 || dtd you come out equipped to understend or ascertain how 


24 || fast the vehicles were going. ~@r.: vou give: “he speed of 


25 jj that vehicle? 


Pine we OL aS ae ae a a ali ii it tl, Naa 


THE COURT: No. 
MR. CAMERON: I will withdraw the question 
Q (By Mr. Cameron) Let me ask you -- 
THE COURT: Stopping distance. 
Q (By Mr. Cameron) If a vehicle was proceed{ng 
at 40 miles an hour, based on the course that you took, based 
on being a police officer, can you give us how fast that 
vehicle proceeded in feat per second? 
A No. 
MR. CAMERON: I have no further questions, 
your Honor. 
THE COURT: I am sfraid at least half 
the jurors can tell you if you give them an envelope 
and pencil. 
Q (By Mr. Cameron) Well Officer, based on 
that, because it is a simple deduction, by taking the feet 
in miles per hour, dividing it by the speed, find out how 
fast the vehicle is going in feet per second. 
THE COURT: Please let the jv-y in on it 
so they won't have to do it. 
Q (By Mr. Cameron) Officer, is there a 
ratio of 1.4? 
THE COURT: 1.6, 1.47 


THE WITNESS: Rough. 


Q (By Mr. Caron) Roughly is it 1.1 roughly 


23 


24 


25 


7) A t 


Lod 
car going 40 miles an hour, 60 feet and seconds roughl' = § , 


times? 

In other words, it is 1.6 feet or something 
like that per second per miles per hour. So if you use 
that number and multiply it by the estimated speed of the 
vehicle that will tell you how many feet per second the 
vehicle would travel? 

THE COURT: I suppose I am right about it 

being 1.6, then at 50 miles an hour if wy arithmetic 
holds up, that ts going 80 fect per second because 
5 and 6 is 35, one-fifth ia 1. I haven't forgotten 
how to -- 
Q If a vehicle is proceeding at 40 miles 
per hour, it is going approximately 60 feet per second? 
A Yes. 

MR. CAMERON: No further questions. 

THE COURT: Is that right, yes’ 


MR. CAMERON: Yes, 1415. 


CROSS -EXAMINATION 

BY MR. LEVITT: 

Q About deduction time, the time it takes Co 
see something, the three-quarter, three-quarter react? 

A Roughly. “That's what they say. 


Q Officer let »@ first call your attention 


oe I 
ts - I haven't got the Exhibit Nos., the first large diagram. 


THE COURT: First, che small diagram was 

Exhibit 2. And the big one is Exhibit-C. 

Q (By Mr. Levitt) All right. Officer, 
just to clear one or two things up: 1 call your attention to 
Exhibit C and on it, I think the directions are a little 
wrong. You have east where west is and east where west is; 


is that correct? 


A That's correct. 

Q Should be reversed? 

4 Yes Sir. 

Q Now on your diagram that you drew, both 


Exhibits C and Exhibit 2, you don't know proportionate sides. 
In other words, these lanes are approximately 

10-feet wide each, you said? 

A Yes. 

Q And these cars are supposed, I guess, the 
pleasure vehicle, five and a half. six feet wide? 

A Just about the width. 

Q The width of a pleasure vehicle, the bus 


is either eight or nine feet? 


A Fight or nine feet , 

Q That ian't shown in proportion? 

A No. 

Q Now you tol’) us before that you tried to 


4 


a 
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get the point of impact and draw that when you started drawing? 

A Yes. 

Q And where you made - where the point of 
impact occurred, you wrote the word on Exhibit C and Exhibit 
2, point of impact? 

A Yes. 

Q I noticed that in Plantiff's Exhibit 2, 


the bus which is vehicle number one, right -- 


A Yes. 
Q -- the bus is right alongside of the edge 
of the road at the point of impact. Is that a fair statement? 
A Yes. 
Q So now this road had snow on it, on the 


edges past the edge of the road, didn't it; am I right about 
that? 


A Yes. re 


Q And so am i correct in saying that when 
the Weiner vehicle hit the bus, at that tire, the bus was 
almost as far as it could possibly get without being up 
against the rail? 

MR, ZAWACKT: I object to that. How 
does he know what happened? 
THE COURT: He may agree to 4 certain 


extent, but don't drive it, Mr. Levitt. 


Q (By Mr. Levi-r) I just thought because 


i || he was my witness, I might -- all right. 
2 At the point of impact at the right, there 


3 | was snow at the edge of the road and then there was this 


4+ fence: ig that correct? 
5 A Snow and then the fence, yes. 
6 Q What is beyond the fence on the other side 


7 || of the fence? 

8 A A drop off, a ravine. 

9 Q A drop off. Now, when you got Co the 
10 || seene of this accident Officer, am I correct in saying the 


il | Greyhound bus was off against the guard rail, next to the 
| guard rail? 
| 


13 | A Yes. 

14 Q You couldn't open the door? 

iS A No you could not. 

i6 | Q Had damaged the guard rail a little bit, 
17 || pushing them back? Am I correct in that? 

18 A There was damage to the guard rail, yes 
19 0 The vehicle was pushed up against the 


20 || guard rail and the guard rail was bent? 

21 A Yes. 

22 Q Now, when you got co the scene of the 
23 accident, can you tell me where the other cars were thac 


24 || were involved in this? 


25 A The Weiner vehicle was turned around almost 


»d 


a Ther 4a cnrract. 
4 


facing the opposite direction and into the eastbound lane. 


Q That was the Weiner vehicle? 
A Yes. 
Q The bus was in back. When we seek where 


the bus was with respect to the rail, this is all in the 


NN 
lane that the bus was in; the westbound lane? 


A Yes. 
Q No part of it was ever in the eastbound 


lane’ 


A Ne 
Q And where was the vehicle of the Stones, 
do you recall at all? 
A Approximately 50 to 75 feet behind the 
bus in the westbound lane. 

Q That is the Stone vehicle which had been 
hit by the Wetner vehicle? 

A Yes. 

Q Incidentially, when you got there, did the 
Weiner vehicle have skis on cop of it? Any skis? 

A There was skis before the accident. 

Q And when you got there, was there any skis 
imbedded in the front of the bus? 


A Yes, there were. 


Q Aad did you take them out and throw them 


to the ground? 


i A I did not, somebody else did. We have a 


2 picture of that. 


3 MR. LEVITT: Is that the picture of the 
4 bus, your Honor? 

S THE COURT: Yes, but you can't see much. 
6 THE WITNESS: That's not the -- 

7 MR. LEVITT: What is that, that's not 

8 || the one? 

9 Q (By Mr. Levitt) Officer, does this 


10 photograph fairly depict the position of the bus when you 


arrived at the scene of the accident? 


11 

12 | A I have to look at it. 

13 | MR. LEVITT: May I, if your Honor please +- 
14 THE CLERK: Yes, Sir. 

iS | THE WITNESS: Yes. 

16 MR. LEVITT: May I offer this photograph 
7 | in evidence, if your Honor please. 

18 THE COURT: Defendant Greyhound Exhibit D. 
19 MR. SPATT: No objection, your Honor. T 
20 think it is in evidence though, all right. 

21 MR. LEVITT: Is that photograph in 

22 evidence? If it is I withdraw it. 

23 MR. CAMERON: Here it is, the same one. 

24 THE  _OURT: It is in. 


MR, CAMERC': Same as Plantiff's 1-A. 


a --a-+ wliddg be aaa the accident. vou saw 
THE COURT: 1-A? 


MR. CAMERON: Yes. 


THE COURT: Well then I will withdraw 


Q 


MR, LEVITT: Yes, I withdraw it. 
THE COURT: Using Exhibit 1-A, then. 


(By Mr. Levitt) When you got there was 


the bus driver sitting in his seat? 


A 
Q 
A 


Q 


A 


Bs 


quently? 


A 
Q 
operation? 
A 


Q 


A 


Q 


Yes he was. 

And tell me Officer, was he injured? 

Yes, he was. 

Was he taken to the hospital by ambulance? 
Yes, he was. 


And did you see him in the hospital subse- 


Yes. 
Was he, do you know, was he under sedaticn? 
He was operated on. 


He was. And you saw him right after that 


Yes. 
Was he in pain? 
Yes. 


Did you ing ire about witnesses to the 


accident; is thet part of your !ob? 


> 


That is part of the job. 


tv 


Did you get the name of any witnesses? 


fy 
w 


3 A Just the three vehicles, that's all. 

4 » Did you get the names of the passengers 

2 in the bus? 

6 | A Yes, all of chem. 

@ Q bia you make that pert of your record? 

6 A Yes. 

ef Q Record open to anybody? 

10 | A Yes. 

| Q’ Tell me, you were asked a question about - 
12 | did you give out any fines, any vinlations, 1 think was 


13 || the question of lew, and you were asked did you give out : 


ey any tickets? 


15 || A Yes. 
16 || Q Did you make some conclusion, did you 
ey come to some conclusion as to whst violaticns of law had 
18 | occurred? 
19 | A Yes. 
20 | Q And did you enter that on your report? 
| a A Yes. 
22 | Q And did you enter upon answering , Counsel's 
23 || getting up to object, did you make any ~~ did you come to 
24 || any conclusion whether zhe Greyhound had violated any ‘f 


25 statute’ 


Se amonx -" 
MR. ZAWACKI: I object to that, your 


| Honor, that is precisely what we have the jury 
3 here for. We don't -- the Officer is not the 


13th member of the jury. 


. THE COURT: Yus, I think the objection 
as to the Officer offering an opinion to the jury 
| on the basis necessarily of hearsay Co him and of 
| his observation of the vehicles at the time he got 
| there -- 


ol 
mt MR. LEVITT: May I have your Honor's 


11 |) indulgence? 


THE COURT: Yes. 
13 || Q (By Mr. Levitt) When you were asked 
14 | shout your interview with Mr. Brown at the hospital and 
you -- did Mr. Brown tell you as soon as he saw this car 
16 | coming over on his side, he pulled as far as he could to 
\7 || his side of the road? 
1 A Yes, I think so. 
i9 Q Did he tell you he was practically stopped 
when the accident occurred’ 
| A Yes. 


Q Did he tell you he was thinking of 


taking his bus over the bank because he could see it coming? 


thinking, your Honer 


| 
24 MR, SPATT: I object co what anybody was 


MR. LEVI reat facut falcearenean’ tere eeree sete = 1 
THE COURT: You see, none of this, the 


witness is being asked, called upon him to tell 


you anyt :ing except what he was told. 


MR. LEVITT: Correct. 


THE COURT: Whether he was true, false, 


’ 
we have no evidence. All we know is that's what | 
he was told. {tf you accept the Sergeant's testi- | 


mony as true to his own recollection. 


Q (By Mr. Levitt) Did he tell you he tried 


to get over the guard rail as far as possible to come to 4 


complete stop? | 
A The way I rewember it he said he got over | 
as far as he could and tried to get over as far as he could. 
He had gone through his mind about putting the bus over the 
bank. 


Q You testified to that at this motor vehicle; 


didn't you? 


A Yes. 
Q Officer. 1 want to show you these photogra ‘by. 
MR. LEVITT: What would your Honor prefer 


I do; there are about six, seven, eight. 


THE COURT: Are they the same ones’ Do 


you know whether they duplicate ones or any /n 


evidence? 


MR. LEVITT: I will separate the duplicates 
if it's all right with your Honor I don't think | 
any - I know these are not duplicates. This may 
in part be. 

THE COURT: If it's another I just wane | 
to avoid putting in Cwo prints frow the same | 
negative. | 
Q (by Mr. Levitc) Officer -- I will keep | 

this out then, because there ig one there almost alike. | 

Officer, 1 show ‘you these photographs and | 


do they show the physical condition of the road, not taken -- 


another time, not the snow on the ground of the place, but 


the physical condition of the road at the time of the 
»ccurrence? 
A Yes, they do. 
MR. LEVITT: May I offer those in evideucd, 
if your Honor plesse. 
THE COURT: Four pictures. Defendant's 
Exhibit D through 0-5 marked for identification. 
(Whereup. 1 pnotographs are received and 
marked Defendant's Exhibit D through D-5 for | 
identification by the Clerk of the Court ) 
THE CLERK: So marked, your Honor. 


THE COURT: Are they dated? 


MR, LEVIT! I don't believe so. 


I 1] MX, GAWAURAL: — ~~ fas Saat anauch 


1 MR, LEVITT: Are they -- 3-8-71, Moreau 
3 | Studic. 
| MR. CAMERON: i have no objection, your 
s | Honor. 
6 MR, ZAWACKI: Can I just ask a question 


or two sbout those photographs? 

re 

VOIR DIRE EXAMINATION 

iO || BY MR. ZAWACKIL: 

1 | Q On two of these photographs the guerd rail 


12 | is partially knocked down, see that? 


13 |} A Yes Sir. 

4 | Q Is that the spot where the bus was? 

is | A Yes. 

16 | Q Is that the way the guard rail looked? I 


want to know if you know this or not; “8 that the way che 


guard rail looked, the way it is shown in these three 


~ 
19 | pictures? 
"| THE COURT: At the time he reached the 
| scere of the accident. 
2 | Q (By Mr. Zawacki) When you got there, 
| do you know that? Il don't want you to guess about it. P 
24 | Is that the way it looked or not? 


o I eouldn': really tell, the bus was in the 


t way. 146 
a MR. ZAWACKI: All righc. I have no 
| objection. 
| THE+COURT: Which guard rail is that? 
5 | MR. ZAWACKI: The side the bus would be 
6 | on, your Honor; is that right? 
7| THE WITNESS: Yes. 
8 | MR. ZAWACKI: I have got no objection 
9 | with the qualification, it is the next day. 

10 | | 

11 | CROSS-EXAMINATION 

i 


i2 | BY MR. LEVITT: (CONTINUED ) 
} 
13 | Q Just let me - was the bus up against the 


4 place where this guard rail is bent when you got there? 


iS A Yes. 
16 | MR. SPATT: May I see the photographs, 
| please? 

18 MR. LEVITT: Sure. 

19 | THE COURT: ‘hich one is that? 
20 MR. LEVITT: lL now am missing some. 

’ 21 THE COURT: Which is the one that shows 

%3 22 che guard rail at the point where you said the bus 
23 was located? 
24 MR, LEVIT?: A number of them ¢o, Judge, 


25 a number of them du. 


Be 
A THE COURT: I think you said six b ore. 


2 MR. LEVITT: Did I say six? 

3 | MR. SPATT: Could you please point out to 
4 | me where the pictures show a guard rail? 

H MR. LEVITT: Yes. 

‘| MR. SPATT: I have no objection your 

7 Honor, with that qualifiestion. 

i THE CLERK: Received, your Honor. 

9 | THE COURT: You all recognize these are 
st daylight pictures, full daylight pictures taken the 
| following day. 

2 | THE CLERK: Now Defendant's Greyhound 
1 | Exhibit DD1-A through D-5 in evidence. 
14 | (Whereupon photographs are received and 
15 | marked Defendant's Greyhound Exhibits DD1~-A through 
Is | D-5 in evidenee by the Clerk of the Court.) 
17 || MR, LEVITT: Shall I go ahead, Judge? 

8 | THE COURT: Yas. 

19 | MR. LEVITT: I'm sorry, I thought your 
20 || Honor was engaged -- 

2 | Now with his Honor's permission, it might 
22 | be, it might be clarified if you put directions 
23 | on those pictures. I have a ballpoint, not & ~-- 
24 ! THE CLERK: Fine -- 
| 


Q | (By Mr. Levitt) Would you first mark . 


14% 


i {| on Defendant Greyhound Exhibit D-4, 5, 3, 2, 1 and D, first 
211 the direction which ie north; just mark easc and west on 

3 there. 

4 Would you be kind enough co finish chis 

5 || before the jury sees them, Judge, 

6 THE COURT: Oh, certainly. 

? Q (By Mr. Levitt) Would you be kind enough 
8 to put an X, showing the guard rail along side of where the 
9 || bus was. The Greyhound bus when you got there. 

i0 || Just put a G, that would be easier, G for 
il Greyhound along side the guerd rail. 


12 || Yes, where the Greyhound was. 


H 
13 | A Where it was positioned? 
14 Q Where it was positioned. 
15 | MR, SPATT: I am going to object to putting 
| 
| 


any G where a bus is supposed to be positioned if 


com 


17 | there is supposed to be any meaning to it. What 

i8 part of the bus -- if he puts any front, side, the 
19 | right, the left 

20 | Q (By Mr. Levite) All right. Put the G 


21 showing where the front right-hand side of the bus was. 


22 THE «JURT: Right-hand corner. 
23 Q (ay Mr. Levitt) Right-hand corner of the 
24 bus was when you got there. Okay, would you do that on all 


25 of them, please. 


da 


A EMS 


MR. ZAWACKI: Your Honor, shouldn't the 
witness be advised he is not under compulsion to do 
chat? 

THE COURT: Oh, certainly if you can't do 
it with confident recollection rhat you are doing 
it, right then, say so and don't do it. 

THE WITNESS: ‘here is one that i can't 
really put -- 

MR, LEVITT: May I have your Honor's 
permission now to give these to the jury? 

MR. CAMERON: If it please the Court, 
may they also look -- 

THE COURT: I'm sorry? 

MR, CAMERON: Offered other pictures in 
evidence and the jury didn't have a chance to see 
the pictures of the Weiner -- the wheel -- that 
would be Defendant's BB-1 through 6. 

MR. LEVITT: That's chis, Judge. 

THE COURT: Yes. May I see them 

MR, SPATT: can I eee the photographs? 

MR. LEVITT: Of course. 

MR, SPATT: Your Honor, before the jury 
sees these photographs can I get a clarification 


what that G is supposed to represent; is the right 


front corner of th- ‘us as 4t appeared when he 


Pebt} 
cawe on the scene or is it -- | 


THE CORT: That is all he can testify is 


to the jury.) 
MR. LEVIT?: Thank you. 
THE COURT: Yes, Mr. Levitt. 


(Whereupon the subject pictures ars shown 
MR, LEVITT: I have notning further. cf 


MR, SPATT: I have a few cuestions. 
you want to do that now or after lunch? 
THE COURT: It is not lunchtim 
MR. SPATT: I thought I'd try. Can't 
blame a guy for trying 
REDIRECT EXAMINATION 


BY MR. SPATT: 


Q You told Mr. Zawacki in answer to 4 questipn 
that you put down somewhere on the police report skidding on 
a part of the Weiner vehicle; is that correct? 

A Yes. 

Q Is thar what vc: said? Well, you also 
have been asked certain questions that came out of your 
motor vehicle hearing where under oath in November of 1971 
you said you were told by the bus driver that the Weiner or 


Weiner vehicle went out of eentrol; is that correct’ 


A Yes Sir. 


Q And when you put the word -- you didn't 


| 
2 \| write ekidding anywhere in your handwriting, did you? 
A No. 
| Q Just an entry among other entries for the 
Weiner vehicle, not the other three, but you put all three 


going straight, but under Weiner the one you put an X under 


7| skidding; is that correct? 

8 || A That's correct. 

| Q Now wor’ you tell the Court and jury is 

“| there any box or any classification anywhere on this reper : 

u | that you signed for los’ 1g control or not having control; 

12 | 3 there any plac: where you could check that? 

13 | A . Not under that section, no. 

14 || Q In any section in that report is there a 

| place where you can put a check for losing control? 

| A Could be considered reckless driving. 

17 || Q Other than reckless driving which covers 

18 a lot of things; is that right? 

a A Yes, ic does. 

20 | Q By the way do you consider losing control . 
| 


21 reckless driving, Sir? 


22 A Depending on the circumstances. 

23 Q Pardon? 

24 A Depending on the circumstances. 

25 Q All right But other than that, there is 


16a 
1 nothing on that report, no space where you can check losing 


: 2 control; is that correct? 
3 A That is correct. 
. 4 Q Now, when you put skid after Mr. Brown, th 


5 || bus driver said the woman lost control, what was it your 


o intention when you put that skidding there. Can you tell 
7 us that? 
8 MR, ZAWACKTI: The question assumes is it 
9 intentional. Did he put something other than 
10 skidding there. 
il MR. SPATT: Well, 1'11 ask that question. 
12 THE COURT: Not as I understand the form 
13 is one of those choice forms vnere one can choose 
14 more than one or more things to describe some 
15 element in the cee. Now, he has checked skidded. | 
16 What were the alternatives to skiddiug at that 
17 place. 
i8 THE WITNESS; There wasn't any. 
19 THE GOURT: What were the other things 
20 that you could chect in the box chat includes 
21 skidding? 

3) 22 THE WITNESS: Want me to go through all 

” 23 of them? 

24 THE COURT: Are there any others? 


25 THE WITNE - There is 12 of them in tha 


1 one section. 


w 
oo) 


(By Mr. Spatt) Anything to go with losi 
3 | control? 


4 |i A No, that's the nearest that comes to 


| losing control. 


a 


Q Tell us under oath now Sergeant, tell us 
7 in your own words is that what your intention was to do 


8 | when you put down skidding? 


A I couldn't say for sure. 
10 | Q Might be? 
1 | A Yes, it could be. 
12| MR. ZAWACKI: What might be I will move 
13 | to atrike that out, your Honor. 
14 | THE COURT: I think we have - you must 
5 | recall the Sergeant has not said that he was 
al present and saw the accident. And I do not think 
17 | the Sergeant tostified that he saw any on his 
18 | examination of the roadway, that he saw ény 
19 evidences of skidding such as you sometimes see 
20 | on a roadway where you see black marks of the 
21 tire tread. Saw nothing like tnat on the road. 
22 Now that he has been able to tell us. So that ; 


24 on something else. 


25 Q (By Mr. Spatt) Did any driver tell you 


| 
23 his checking of the word skidding must be based 


2's 
that the Weiner car skidded before this accident? | 
a No. 
Q 80 you didn't see the accident, you saw 
no evidence of skidding and no driver told you that there 
was any skidding; is that correct? 
A Yes Sir. | 
Q Now, will you take a look at the narrative 
form, what 16 the narretive form of your police report; will 
you tell the Court and jury what that is? 
A That is the deseription of the accident 
that we write in. | 


MR. SPATT: May I approach the witness 
for a moment, your Honor. 
Q (By Mr. Spatt) And your narrative form 


takes one, two, three, four, five lines; is that correct? 


A Yes Sir. 

Q Type written? 

4 Yes Sir. 

Q Signed by you | 
4 It is typed, my name is typed in. 

Q You signed one of the documents, I'm sure, 
A Yes. 

Q That is the official police report record 


of this accident? 


A Yes. 


Q Your nerrative o: what occurred; is that 


correct? Your version of what cecrrred? 


A Yes. | 
Q Is there one woxrd of skidding in that 
report? 
A No Sic. r 


THE COURT: Read through the five lines, 
the word skid is not used in those five lines. 
THE WITNESS: No, it is not. 
Q (By Mr. Spatt) And the top of the hill 
where the point, wheru the accident occurred, is that 300 


feet, Sergeant? 


_——— 


A Approximate. 

Q That 800 feet, is it the same distance 
that Mr. Brown, the bus driver, testified in your presence 
that that's when he firat saw the Weiner car or words to 
that effect; is that correct? 

A Aceording to the motor vehicle hearing, 
yes. 

Q So as soon as that car came up over the 
hill he saw it, according to the motor vehicle hearing; is 
that correct” 

A Yes Sir. 


Q By the wa. who was the owner of the 


vehicle driven by Barbara W431, who was the owner of that 


vi 


6 


vehicle? 
THE COURT: 1 believe that's been agreed | 
among -- | 
MR. SPATT: No it's not come out yet, 


your Honor, I didn't mention it. 


THE COURT: 1 think it would best be to 
substitute an agreement of Counsel. I believe it 
has been agreed among Counsel that under the plead- 
ings, the record owner of the Weiner motor vehicle 
was Mr. Weiner, the husband. 

Q (By Mr. Spatt) Now is your parc of your 
duties as a police officer investigating this @ecident in 
the police form, was there a portion of the police record, 
the official police record dealing with aPparent contributin 
circumstances in these words, just yes or no? 

A Yes Sir. 

Q Was it your duty as a police officer in 
investigeting a rather serious acaident, you would classify 
that as « serious accident; iv thac correct? 

A Yes Sir. 

Q To fill out this form with the occurrence, 
contributing circumstances to this accident, was that part 
of your duty? 


A Yes Sir. 


Q Did you d (nat as part of your duty? 


= j 


A Yes, 


i! 
2 | Q Did you file an official form with the 

| police department with the filing of Queensbury? 

4 A Yes, I did. 

5 Q That was part of your duty to file that | 

6 | official form; is that correct’ 

7 | A Yes. 

| Q That form was filed bei ie: within a 

>| short time of this accident; is that correct? 

19 || A Yes Sir. 

"| Q When your memory was very cletr as to what 
a| you had investigated and what you had seen; is that correct? : 
Tt A Yes. : 
14 | 9) And dic vou in ftlling out a current 7 
| contributing cireumstance fill out -- 
16 | THE Court: Don't answer, proceed with 
17 | the question. 
18 | MR. ZAWACKI: May I interrupt the questio 
19 | and again suggest to your Honor that Mr. Spatt is | 
20 egain trying to substitute the -- 
21 THE COURT: I wouldn't know what he was 
22 going to ask yet, but no, not ask the question in 
23 tne form which advises the jury. 
24 MR. SPATT: * certainly will not, your 
25 | Honor. 


1 ! Q (By Mr. opact- Did you throw out the | 
2 | current contributing circumstances with respect to one 


3 portion of these vehicles, yes or no? 


4 A Yes. 

5 Q And don't answer ths question because 

6 || the is going to be an on jection. With respect to what 

7 yehicle or vehicles was that. 

8 | THE COURT: Well I think that yoes too 

9 f far. All right, now T take it at this point there 
10 | is an objection to further questions addressed to 
all | securing the opinion of Mr. Stannard as given at 

12 ! the time. It would seem to m Mr. Spatt that it 

13 would necessarily present to the jury the Officer's 
14 opinion on the same facts cuat he has presented to 
15 the jury and the jury is concerned with forming itc 
16 | own judgment in the evidence and should it be 

17 | influenced by the side opinions. 
18 MR, SPATT: I did this because of another 
19 | question. I am not going to go into what the | 
20 question was before by one of the other lawyers | 
21 which I think meaus the “oundation “or naturally | 
22 Following whether there was in his opinion 4ny 

23 violation of law, that's why I asked those questions, 
24 Judge. 


25 Q (By Mr. S. ©:) Now, let me direct your 


attention Sergeant --~- : 

THE COURT: By the way, that would be ii 
same thing. | 

Mt, SPAIT: I didn't move fast enough. 

THE COURT: Would you have issued any 
summonses. 

MR, SPATT: Judge I think you maybe 
having some of the pictures, who has got -- one 
picture close-up of the bus may I see that picture? 
The one that Mr. Levitt wanted to put in twice, 1 
don't see it now. That's in evidence. Okay. 

Q (By Mr. Spatt) Now I want you fo take a 
look at Plantiff's Exhibit 1-A so that we don't have to 
pass it around everybody again, that is a close-up shot, 
showing the bus dead head-on with the driver visible behind 
this wheel, very close to the bus, will you take a look at 
that photograph, Sergeant. 

And I speciticaiiy direct your attention 
to the left front wheel of the bus, will you take a look at 
that. 

A Yes. Sir. 

Q Would you say that the left front wheel 
of the bus was in 4 turnine to the right position’ 


A Yes Sir. } 


Q low Serge:s I am going to ask you this 


question, see if you coiiia answer it for me: Could you give | 
us an opinion based upon your accident investigation back- 
ground and your common everyday knowledge as a driver of a 
car, could you give us an opinion about how long before 

this bus came to that left front wheel that was turned to 
the right as it appears on that photograph; do you understan 
my question? 

A When did he turn the wheel? 

Q Yes. | 

THE COURT: If he did. 

MR. SPATT: If he did turn it. 

QQ (By Mr. Spatt) ‘t is turned in that 
picture, but if he did turn it, can you give ws an opinion 
based on looking at that photograph as to how soon before 
this accident took place when that wheel was turned to the 
right? 

MR. ZAWACKI: That calls for the wildest 
kind of speculation. 

THE COURT: I think it is very speculativ 
because the aecident was now ali over and we have too 
many variables for the Sergeant with any confi- 
dence to single out one because of that and cime it 
Q (By Mr. Spatt) Now Sergeant you made up 

two diagrams and each of thos: <iagraws say I believe or at 


least one o° chem says - I sc.:~ - Plantiff's Exhibit 2 says 


Sjehas Gs Oi ile ies Ser ei en aes 


it: "The bus pushed back eight tc cen reet. — 


~ 


That is your handwriting; isn't it 


y Sergeant’? 

*) A Yes, it is. 

5 Q Now can you tell the Court and jury how 

¥ you came to a conclusion about something like that? That | 
"| the bus was pushed back eight to ten feet first, let's ask | 
g || that. | 
o | MR, LEVITT: If your “lonor please, 1 | 
10 1 think these questions asked should have been on | 
n | direct. I think it is improper redirect. | 
12 || THE COURT: No, I don't quite think this | 
13 || type of question was asked but the question of the 
14 bus having been pushed back eight or ten feet was 

15 in evidence at an earlier point. I think the 

16 || question is now on what data that you saw at che 

17 | time and place of your arrival there, did you base 
18 | your statement that the bus had been pushed back 

19 eight to ten feec. 

20 | MR, LEVITT: Thank you very much. 

21 | A As I stated before that was my thing that 


down to check it out. 


THE COURT But what was it based on, 


| 
| 
| 
do you know? | 


22 Il took at the time of the accident and I presumably put that 


| 
| 


| 
| 


THE WITNESS: marked in the snow, marks 


on the front wheel, 1 reaily can't remember what it 


was based on. | 

Q (By Mr. Spatt) Jan you remember se it | 
wag based on what the bus driver toid you or someone other 
than the bus driver, Mr. Stone or was it based on your viewin 


the scene and getting to that conclusion from the physical 


evidence’ | 
A Could of been either. | 
Q You don't know which? | 
A No. | 
Q But in any event you put it in? | 
A Yes, I did. 
Q Is it also fair to say that the impact 


that caused this bus to be pushed back came from the left 
corner, the left corner crossed by the Weiner car, by the | 
Weiner car if the bus is here’ And the Weiner car came | 
on an angle, hit the bus in the left front corner with almost 
the direct front of the Weiner cer, is that correct’ 

A Yes Sir. | 

Q Would you then say that the thrust that | 
this bus would move 4# it moved would be back and to its 
right? 


A Yes it wo’ be. 


Q So that i Ae b was pushed back eight 


7 A Vaca 
| to ten feet, Sergeant Stannard, that would put 1€ cioser to | 


the guard rail than it had been at the point of impact; is 


3 that correct? 
4 Could have happened that way. 


Q Well if the impact and the force was on 


6 |, the left front of the bus and the force was sufficient to 


as 


| 

‘| move the bus eight to ten feet, wouldn't it be fair to say 
8 || physically that that bus would be moved both backwards and 
9 | to its right closer to the guard rail? 

10 A It depends on where the bus was at the 


11 || p nt of impact, how close. 


1 

12 | Q I am not saying that we don't know where | 
13 ! it was at the point of impact. You didn't put that G on 
14 || any point of impact where it was on the picture, you don't | 
| know where it was. | 
16 A That's right. 

17 | Q But you know where it ended up after it 
ol had been moved eight to ten teet pack; is that correct’ { 
19 | A Yes. | 
20 Q And is it fair te say that that moment 


21 that movement of a car sufficient to move & 50,000 pound bus 


22 loaded with 22 passengers and equipment, eight to ten feet 


23 back would push the bus both backwards, to the right towards 


24 the guard rail; isn't that «=°tect on the angle that it hit? 


25 A Yes. 


Q ,o that when you saw that bus akter the 
accident, it already moved to where it had moved from the 
impact; is that correct? 

A Yes. 

Q When this photosrapher came and took the 
pictures of the bus near the guard rail, it is after the 
eight to ten feet that we have been talking about; is that 
correct? 

A Yes. 

Q But going back to our Plantiff's Fxhibit 2 
in evidence, looking at this again, I am going to ask you 
this: When you put that bus entirely on the road in that 
first exhibit, did you intend to show where that bus was at 
the point of impact? 


MR, LEVITT: If your Honor please, he has 


already answered that 4 number of times and Counsel |--~ 


THE COURT: No, this is asked to the 
point of impaci 

MR, LIVIT! Rignt, Judge, and I don't 
want to say anything thac might be harmful, but 
he was asked what the rate of impact point meant, 
how he determined it. He was asked those very 
juestions, he determined how he indicated point of 


impact, then the p- <* of impact on that was 


indicated, point o apact from dt. 


1 -  pRk-OOCAT?*~ valbiecrteh{t.u.efquiy_to..sragve __! 


3 A (By Mr. Spatt) Did you understand? Can 
4 I ask the good Reporter to ~~ 

5 THE COURI: Now, let's move along. 

6 MR, SPATI: Ll aw alwost through, your 

? lonotr . 

S (Whereupon the pending question was read 
9 back by the Reporter.) 

10 A 1 intended to place the bus off the road 
1h | a little bit 

12 | THE COURT: Now see, I think Mr. Spatt's ' 
13 | question was, was the diagram intended to 

14 show the bus where it was at the moment of impact, 
15 | where it was on the road as in terms of near the 
16 | double yellow line, near the guard rail? 

17 THE WITNESS: Yes. 

18 Q (By Mz. Spact) The answer to that is 

i9 yes 
20 MR, LEVITT: He said near the guard rail, 
21 yes. 
22 THE COURT: At the moment of impact he 
23 said was that supposed to show the location of the 
24 bus? 


25 THE WLTNE The first diagram is not 


i entirely correct. (he point of impact 18 correct, 


| 
2 but as far as a position of the bus it is not | 
3 correct. 
4 THE COURT: The position of the bus at 
5 the moment of impact is what he is asking. 
6 THE WITNESS: Ic is sot correct on the 
7 first diagras. 
8 Q (By Mr. Spatt) The point of impact on 
9 || the first diagram is correct? 
10 A On the long way. Not on this one. 
11 THE COURT: That is Plantiff's Exhibit “a 
12 | MR. SPATT: Yes. 
13 MR. LEVITT: C, if your Honor please is 
14 | the long one. 
15 THE COURT: But this is Plantiff's Fxhibit 
16 2. | 
17 | Q (By Mr. Spatt) I am not asking about the | 
18 || second diagram, that was the second one, right, Sergeant? | 
19 A Yes. ! 
20 q This is the first one? | 
21 A Okay. | 


Let's talk about the first one. 


A Okay. 


| 
| 
| 
22 : 
23 
24 
25 


Q Is the pol: »f impact on that, the point 


of impact, forget the bus, i: -aat intended to show where you 


tw 


a ll picture taa: 


A Yes, it is | 
| Q That is che besc of your ability; is that 

| eoresce? | 
A Yes, Sir. 
| Q Now, the bus where the bus is, in the first 


'| diagram, is that intended to show the bus at the point of 
{| 


| impact rather than where you saw it, when you came after it 
|was pushed back eight to ten feet? 

A No. 

Q You said in anawer to a question by one of 


‘the other lawyers that when asked, what the Stone car, where 


|| the Stone car ended up, you answered I believe, and tell me 


| | 


if I am wrong, "Surprisingly 50 to 75 feet behind the bus in | 


1} 
|the bus's lane." 


i] 
1 


Did you answer that that way’ 
A I can't remember if I did say "surprisingly 


‘but it did end up 50 to 75 feet behind the bus. 


i Q Was that surprising to you that that 

|| happened? 

} A No. | 
Q The bus driver who you talked to, and vio‘ | 


picture, who's shown frou the photograph and an injury to 


the lower extremity, a foot or leg; is that correct? 


A Yes. 


‘ 7] ne usu 1 eB ae 


| 


} 
i} 


2 |i that you imnow of? 
| | 


| 
17 || RECROSS-EXAMINATION 


5 || \ No. | 
‘ Q He was tully concious at all times when he | 
| behind . . \ heel, when you got there, wasn't he? 
6 | A Yes, he was. 
7 | Q He was fuily able to tell you in the best | 
g || ne could how the accident happened. He had no difficulty | 
ror speaking at all? 
10 | A No he did not. 
11 | MR. SPATT: 1 have no further questions, 
12 | your Honor. 
13 || MR. CAMERON: I am going to move very 
14 | quickly, your Honor, T don't think I will be more 
is | than three minutes with this witness. | 
16 | 
} 


18 | BY MR, ZAWAOKT: 

19 Q Officc:. in speeking to Mr. Stone, the 

20 || driver of the Volkswagen, atcer che accident, did he tell 

21 || you that he stepped on the brake and attempted to stop to 

22 || being involved? 

23 A No. | 


24 Q Did he te you that he stepped on the 


25 brake? 


i :-taramanrs BY Mr. & MTS. wesnert, vw Meee a we | 


0 Did he tell you that he attempted to stop’ 


| 
| 
| 
3 | 4 lot that 1 can rewember. 
| is) Both these diagrams I am referring now to 


| 
| 
| 
e 5 || Exhibit 2 and Exhibit C, they are intended are they not to | 


| 
\| 
6 || be reconstructions of the accident? 
i 
7 || A Yes. 
8 || ) This is in the diagram of what you found 


9 ‘when you got there that is reconstruction? 
10 || A Yes, Sir. 
! Q As far as the Stone vehicle, you don't have 
| 


12 || those -- oh, excuse me. As far as the Stone vehicle is 


13 | concerned, Officer, did that vehicle ever drive off? 

14 | A No, it had been towed in. 

5 | Q Let me finish. Ever drive off its lane out 
ele its lane, it was in the eastbound lane, wasn't it, when 


i} 


the accident happened? 


| 
| A Yes. 
19 | Q Did it ever drive off to the right on the 


| 
| 


oa shoulder and attempt to avoid this accident? 


21 | A Yes. I would imagine so, I mean. 

ub 22 | MR. SPATT: I object to what he imagines, 
23 your Honor. I ask that it be s*ricken. 
24 THE COURT: * think the answer should be 


25 stricl:en. Seems «on“used other than clarified. 


< MB, IRVITT: Jud@we. it you want thre +v | 


2 |i vehicle on the diagram, didn't you: 


3 4 Yes. | 
4 || After you spoke to Mr. Stone, wasn't tt? 

5 A Yes. 

6 | Q Now as far as those other two diagrams go, 


~~) 


In 2 and C, the first diagram, the small diagram that you 

8 || made of it, you told us that you put the vehicles, you put 

9 | in the positions of the vehicle at the scene of the accident 

10 ee the day of the accident. That is what you said? 
il | A Yes, it is. 

| Q The second longer diagram, the one you made 
13 the next day; is that right’ 

14 | A Yes. | 
*| Q And the first diagram you made up at the | 
16 scene of the accident you positioned the bus on the traveled 

17 || portion of the road, not on the shoulder; is that right’ | 
18 A Yes, that's true. 
19 Q On the second diagram that you méke up, yo' 


20 || now have the bus, half on the road, half on the shoulder; 
21 || ien't that correct? 

22 A Right. | 
23 Q What caused the bus from being totally on | 


24 || the traveled portion over t: * alfway on the shoulder? 


25 A IT made a: sake. 


y ; 
ig scene of the accident. | 


tw 


3 | A lL believe there was some men from Greyhound 


4 | to where it was towed tc. 


) Did tha men from Greyhound come to the | 


| 
a police station on that day of the accident? 
A No. 

| 


& || Q Did you speak to anybe*7 from Gr. yhound on 


1 
» || the day of the accident besides the driver? 
| 


adil A Not that I can remember, no. 

uM | 9 You don't remember a station wagon with 

12 || Greyhound's name on it being at the scene? 

2} \ Not at that time. 

14 | Q At a later time? 

15 || A Next day. 

16 || Q Did you speak to him the next day? 

17 | A No, I don't believe I did. 

| Q Were they at the police station the next | 
19 day? | 
20 | 4 Talked to one of our other officers, y-s. 
. Q Was that before or after the second diagram 
22 a made ip? | 
23 A Tt would have been after. | 
24 9) Do you ren. "-er that? 


| 
| 
| 
"| A Yes, it hs' o be after. 


wSsewaeoe aw 
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2 || second diagran’ 
) 4 No, not exactly. 


4 Q Isn't it a fact there were marks on the 


< 


5 || roadway snowing where the Weiner car came across from one 


| 


© || side to tne other? | 
| 


7 A Marks all over the roadway. 

8 9 i's asking you about marks of the Weiner 

9 || car? 

10 | \ Marks I saw that went to the Weiner car, wa. 
u || Q Weren't they marks going right across t.e | 
12 || roadway from one side to the other? 


7 A Well from where I presume they left the road, 


! 
14 ! the first time, the point of impact. 


| | 


is || Q Were there marks showing the path o” the 

16 vehicle? 

a | A There were marks, yes. 

18 2 Were tney skid marks? 

19 || 4 I am confused about skid marks, now. 
20 | Q All right, you are confused. Didn't the | 


21 | bus driver tell you he saw that car skid’ 
| 

22 A Says lost control. 

23 Q I'm not asking about that. Didn't he 


24 || tell you ti.at he saw that c. skid? 


25 MR, SPATT I will object to cuttin; the 


about that, your Honor. - agk chat he be permitted! 


| 
3 | to answer that question. 
; THE COURT: Well, he answered it. It | 
5 | didn't appear to be responsive to precisely the | 
6 | question Mr. Zawacki asked. He is enticled to the 
"| question he asked if you can fairly anewer it | 
8 | A I can't fairly answer it. 
9 | Q Didn't Mr. Stone tell you that the Volkswagen 
10 || driver, d ui't ne tell you the Weiner vehicle skidded’ | 
1 || 4 I don't think so, lost control. | 
12 | Q I am asking you about skidding. Specifically 
13 || about skidding. So there is nc question. 
14 | I want to know did Mr. Stone say anythin, 


15 || to you about skidding? 
16 | A Not thac I can remember. 
17 || Q Did th. * 1s driver say anything at 411 about 


Ig || skidding? 


| 


o 4 No. 
| 


| 
} 


70 |) Q All right. Did you find out after this 


| accident from talking to anybody at the scene of the accident | 
me (rene the Weiner car was attempting to straighten out and get 
23 || back on the oad? 


| 


24 A None. 


25 MR. ZAWACI Thank you, Sergeant. 


fh . Tr some ~amamhar “—— witharaw tnac. 
| Be ee 


} 7p orate AS 
1 || MR. CAMERON: Just a few juestions, your 


| Honor. 


4 || RECROSS-EXAMINATION 


|| BY MR. CAMERON: 


6 | Q With regard to the two diagrams and the 


wn 


| path you indicated dots 4s far as direction that the Stone 


| vehicle took. As to whether is was closer to the midcuic of 


|| the road or right-hand side of the shoulder, you don'c know; 


| 

| 
| 
| 

10 |) 1 that a matter of fact? 

| 

\ 
y 
{| 
1 
| 


il A Yes. 

12 Q The Stone vehicle could have for al! you 
13 || know, gone off the shoulder and gone around the bus? 

14 | A Yes. 

15 | Q So that part of your diagram either first 


1| 
1 e 

16 |) OF second is not accurate as far as the path of the Stone 
| 


17 || vehicle? | 

18 | A No, it's not. | 
| ' 

19 | MR, CAMERON: All right, thank you, | 

20 | Jergeant. No further questions, your Honor. | 
i 

21 || 


22 \ RECROSS$-EXAMINATION 
23 || BY Mk. LEVITT: | 


Q Sergeant, in your first diagram you show 


25 || the Greyhound bus at the po:::: of contac*® directly up against 


| 
| 
+ A Yes 
. Q In the second diagram at the point of ae 
4 || you showed the bus not only up against the right-hand side, | 
- 5 || but past the road on this right-hand side, half on the shoulder 
6 || and half on the road at the point of contact; is that correct 
7 A Part of the bus was off the road, yes. 
8 Q On its side? 
9 A Yes. 
10 | Q And that you determined by the degree, I 
11 | think you called it, what was the term -- 
12 | A I called it the point of impact. 
13 | Q That was determined by the degree though, 


| 
} 
14 | that was under the -- 


15 A Yes. 

16 Q That is how you determined that is was off 
17 || its road partially on the shoulder? 

18 i Yes. 

19 Q Officer, isn't it a fact someone asked you 


driver, saw the Weiner car when it was at the top of the hilli, 


came over the top of the hill. Isn't is a fact the cop of 


the hill is some 800 feet away from where this - from the 
point of contact, -- that i- afair to you. 


Let me as -.u: Isn't it a fact the top of 


| 
20 || about the top of the hill, asked something about the bus 


2 il A Sama I ew _S_ st 


| 
l - hill is some distance back from the point where the 


accident occurred? 


3 A 800 feet. 

4 | Q From the point where the accident occurred? | 
- } 
2 A Yes. 
7 Let me ask you this Officer: Is this a 


78 fair, reasonable representation of the appearance of the side 


| : 
6 | Q I see. All right, thanks. 
| 

9 icf the bus when you got to the scene of the accident” | 
| 


10 | AS Yes. 

al THE COURT: That is the Exhibit -- 

| MR, ZAWACKL: 1-B, that is no exhibit, | 
13 | » going to offer it now, Judge, I offer this in | 
14 evidence. | 
15 | THE COURT: Is that dated on the back’? | 
~ MR, SPATT: Yes, this seems to be one of | 
17 the series of che photographs taken at the accident, | 
18 your Honor. Another one, this is not a duplicate | 
19 | though, I have no objection. | 
20 | MR, CAMERON: May I see it. No objection 
| THE CLERK: Now Defendant Greyhound 

2| | Exhibit D in evidence. | 
23 | (Whereupon a photograph is received and | 
24 marked Defendant Gr- ound Exhibit D in evidence 

25 by the Clerk of the ourt) 


l | Q (By MY. LEVITT) wow, you LOU Ud vELULS 
| 
wa you got there the front of the bus was pushed up against | 


™w 


3 | the rail? | 
| 


4 A Yes. 

5 Q Would you look at 1-D and see if that 

6 Pacroanes your recollection. Where was the side of the bus | 
2 jand the rear of the bus, how far was the rear of the bus | 


8 |when you got there? 
| 9 | A Rear is about - according to this - about a 
10 | foot, foot and a half. 
! 


MR. ZAWACKI: According to that, the 


12 i picture speaks for itself, We don't need the 

13 i police officer to lock et it, the picture, and tell 
14 ! us what that shows. I don't want it to lead to 

15 | something, Judge. 

16 Q (By Mr. Levitt) Where was the side of 

I: lithe bus when you got there? 
18 | THE COURT: The right side -- | 
19 || MR. LEVITT Yes. right side, your Honor | 
20 it is right. 

31 | A Up against the -- 

22 Q (By Mr. Levitt) You were asked some 

33 \questions, Counsel used the pictures -- 

24 MR, SPATT: I said left front, obviously 


in the left front. 


Sea ee 


' Q (By Mr. ievitc) The car is hit in the 


2 ll teft front, would it go closer to the -- | 
3 THE COURT: Guard rail. 
4 | Q (By Mr. Levitt) Guard rail, where the 


5 || wheels are turned to the right. 


| 
| 
| | 
| 
| 


é | THE COURT: No, he didn't ask the question 
| in that form. Now you do -- 

| 
8 || Q (By Mr. Levitt) Where the wheels are 


/ turned to the right, as in this photograph, and the wheels 


10 || are pointing as they were turned to the right and the car 
1) || wae hit -- 

12 | MR. SPATT: I have no objection to thac. 
13 || THE COURT: Just a moment. 

14 | Q (By Mr. Levitt) -- front left, can you 


'} 


15 || teil us where the car, bus, necessarily would go or does it | 


i. peer on other factors? | 


17] A Depends on other factors in my judgment. 
18 | MR. LEVITT: All right, thank you, that's 
19 ati. 

am Q (By Mr. Spatt) Jo you leave skid marks 


21 || on wet slushy road, Sergeant! 


22 A No you don't. 
23 Q Do you leave tire marks in snow? 
24 A Yes. 


25 MR, ZAWACEK. : Your Honor, I object to that 


tw 


| 


10 || BY MR. SPATT: 


| 


12 ‘and that is completely clear, the road. shows it completely 


13 '|clear except for the sides. Is that the same road we are 


MR. CAMZRON: {cur mnonor,™’x o6Jett Co cuss! 
line of questioning. | 

HE COURT: You are asking the wi 'ness 
questions that really calls on him simply to state 
matters of common knowledge. Not of cbservation. | 


i think if you wish to argue such things you may do 


80. 


REDIRECT EXAMINATION 


6) I am going to show you one other photograph | 


14 ||\talking about, Sergeant? 


THE COURT: What is the date of the pictur@? 
MR. SPATT: This picture is dated March thd 
22nd, 1971, your Honor. 


Q (By Mr. Spatt) {s that the same road 


19 ||\leading to the same area that we 4re talking about? 


i 
| 
23 | 


24 |jlook as 


25 


| 

| 

| 

A Yes, Sir. | 


Q Is that looking west, Sergeant? 
A Yes. 
Q That is the way that the bus driver would 


he's approaching th!~ place; is that right? 


A Yes. 


1 
1 || ) Is that cne way cne road looked at the time 
i 


other thai weacher conditions 


| 
3 | A Yes. | 
4 MR, SPATT: Offer it in evidence. | 
} MR, ZAWACKL: For what. purpose. i | 
6 | object. | 
i MR. CAMERON: I also object. It is 
8 improper redirect. | 
a 9) THE COURT: I think we perhaps need sical 
10 | picture of the road. 
11 || MR, SPATT: Without anything on it? 
12 || THE COURT: We need the -- | 
13 || MR, ZAWACKL: Your Honor, if he wants to 
14 | introduce the picture, show there is no skid mark 
15 1 on the road, I will conceive the picture taken 4 
+ 16 | week later shows no skid marks. 
17 || MR. SPATT: The purpose of my offer is to | 
* 18 | let them see the road tree of any slush; free of 
r 19 | any vehicles or anything. Just the road, that is | 
: 20 the way the road iooks. 
| 21 MR, LEVITT: I think I have pictures 
a 22 incidently on that. 
‘4 23 THE COURT: I think the March 8 pictures 
24 are py tty complete on that and I am not sure that - 


25 MR. LEVIT: Your Honor is correct. 


| THE SONAR... ABQUL RAS UNwe pereee ee 


\ 


! 


Nw 


the conditions @r= gefinicely not as they were, he's '-- 


| 
| | 

‘i MR. SPATT: You want to take a look a¢ is 
4 picture too? 
5 THE CLERK: Marked Plentiff's 3 for | 
6 | identification. 

7 | THE COURT: Which way are we looking, do 

8 | you know? 

9 MR. SPATT: West, your Honor, the way the | 
10 | bus was going. May I have another reason for showing 
ll | that? | 
al THE COURT: Yes, certainly. | 
13 | MR, SPATT: Shows the view of the bus 

~ driver as he's approaching this area from a view 
| further back than any other photograph. 

16 ! THE COURT: Well the only thing I saw | 
a that it shows with clarity, it has been referrenced | 
18 here to the land falling away on one or the other wa 
19 both sides of the road. 1 think it shows that | 
20 perhaps somewhat more clearly than any of the | 
21 other pictures that we have seen and it would as 
22 long as you can loce*e that, what is the schools, | 
23 slow down sign -~- | 
24 MR. LEVITT: Schools, slow down lane. 


THE COURT: As long as you guide yourselve 


25 


16 


hy that school siow own sign, 1 suppose it would 
rive us some idea o1 che gradient of che hills. 

MR, LEVITT: I am sorry, Counsel, I chink 

t is improper redirect, but I have no objection. 
THE COURT: I think fer these usages, it 14 
} 
111 right, but I think in looking at this one -~- 

Members of the jury,this is really more or | 
less a typographical mep. | 

MR. SPATT: Yes, Sir. | 

THE CLERK: Now, Plantiff's Exhibit 3 in 
evidence. 

(Whereupon a photograph is received and 
marked Plantiff's Exhibit 3 in evidence by the Clerk| 
of the Court.) 

MR. SPATT: No further questions of the | 
Sergeant. 
THE COURT: Content, gentlemen’ | 
MR. CAMERON: I have no questions, your 
Honor. 

THE COURT: Sergeant, go back to Queensbury. 
He's got late duty tonight. All right Sergeant, 


you are excused. 


(Witness excused. ) 


(Whereupon the luncheon recess was taken 


at 1:25 P.M. and ti-e following proceedings were 


cole <tedtte iete> wl et RASS SSLS 28 ee 


| 
2 | MR. CAMERON: Your Honor at your instruc- | 
3 tions when the case started we were given signed | 
4 | statements by Mr. & Mrs. Weiner, but a reading of | 
5 | -he motor vehicle hearing that indicates that | 
6 affidavits were submitted by both. | 
7 | THE COURT: At the date of? | 
& MR. CAMERON: On the November hearing. | 
9 |! That affidavits were submitted by both Mr. & Mrs. | 
10 } Weiner marked as evidence, they were affidavits. | 
11 || [ want to find out were they the same affidavite 
12 as the signed statements that we already received; | 
| if not, I would like copies of those affidavits 
14 that were submitted at the motor vehicle hearing. 
s | MR. SPATT: I do not have a copy of any 
16 | of those documents nor have I the motor vehi-le | 
17 || hearing, nor the exhibits, nor any affidavits. 
12 | MR, ZAWACKI: Apparently we are going to 
19 | get them now. | 
20 | MR. LEVITT: l had them at one time, | 
21 | copies -- I would be glad -- 
22 || THE COURT: I am sure they wouldn't deny 
23 they are signatures. 
24 MR, LEVITT: I think these ere the same | 
25 things thac we had ~“at they sent in. 


MIN, orAi.. tuac—mouer sien cf _galluaioan l 


| 
2 records from the Motor Vehicle Bureau. I got 
nothing back. They didn't even come back. 


| MR. LEVITT: Judge, if you want me cto 


look -- 


6 | MR. SPATT: Excuse me, the answer was 

7| they destroy them after three years, that was the 

8 answer supplied to the subpoena, your Honor. 
9 | MR, LEVITT: You want me to look through 
10 my file? 

ni! THE COURT: If you can dig it out, if you | 
12 will. But leok, we must get ahead with the case. 
13 | MR. LEVITT: I will look later. | 
| MR. ZAWACKI: Will you give them up, you 
15 | said you had them. | 
16 || MR, LEVITT: I said I saw them and I said 
17 { will look for them. 

18 | MR. ZAWALAI we are playing games. 

19 | MR. LEVii.: judge, I haven't played 
20 games in this all the time. 

21 | THE COURT: No, I understand these were 
22 the Weiner affidavits. 
23 MR. LEVITT: His own client's affidavits. 
24 He ig asking me to .~-oduce. 


25 MF.. ZAWACI I don't have them, I never 


6 |) 


~ 


24 


25 
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THE COURT: Hardly take that tone to 
other Counsel in the case. Please do not do so 
again Would you get the innocent jury. 

(Whereupon the jury enters the courtroom | 
at 2:49 P.M. and the following proceedings are | 
resumed within their presence: ) 

MR. SPATT: May I proceed, your Honor? 

I would like to call Barbara Weiner to the stand, 


please. 


BARBARA WEINER, being duly sworn, according to 


law, testifies upon her oath as follows: 


|| DIRECT-EXAMINATION 


| 

It 
' 

| 


| 
1} 


BY MR. SPATT: 


Good afternoon, Mrs. Weiner. 


A Good afternoon. 
Q You wili neve cto speak up even with che 
microphone. Is this the tirst time I am talking to you 


in your entire life about this accident? 


A Yes, it is. 

Q Where do you live now, ma'am? 

A In Huntsv‘lle, Alabama. 

Q Where did 4 live on March 7, 1971? 


a a -—_ dntawvwaatadA narrv. don't we have cne rigne ci 


| Q And with whom did you live at that time’ 

“ A My husband and my two children. 

| Q Those are Alan and Julie; is that correct’ 

5 A Yes, Sir. 
6 || () Now, were you 4 novsewife at that time, 


7 Mrs. Weiner? 
| 


rs} A Yes, and | worked pa. -time. 
gy! Q I'm having trouble hearing you. I don't 
~ oor if the jury is. 

| 
| THE COURT: If you will sit forward and | 
12 || talk intu the mike or pull it toward you, or both. 
13 || A I worked part-time. 
14 | Q Where did you work at that time? 
1s | A At an electronics company in Parsippany. | 
16 | ) What was che name of the company? | 
17 || A Boonton Electronics. | 
18 | Q What type of work did you do at chat toe? | 
19 | a I was inventory control clerk. 
20 Q You say that was part-time? | 
21 A Yes, Sir. 
22 Q How old are you, Mrs. Weiner? 
23 A 31. 
24 Q How old we-- you in March of 19717 
25 f 28. 


7 eB ok. MI in a ed Simi a2 


THE WITNESS: 27. 


THE COURT: Let's state it on the low 


] 
i 
1 
4 side. 
‘| Q (By Mr. Spatt) Now, at that time, chere | 
6 Huse an accident. What kind of a car were you in at that 
| 
7 || cime? | 
| 
8 |; A '64 Chrysler Imperial. 
9 |! Q And who owned that car? 
10 |) A My husband dif. 
i! 
M | Q Do you remember whether you bought that 


12 || car new or used? 


J 
13 |}! A It was a used car. 


14 | Q Would you remember when you bought that 

15 || car or your husband bought it? 

16 || A In ‘68. | 
17 Q Now where were you going at the time, you 

18 || neve to wait until I get through wich my question. 

19 || A Sorry. 

“al Q Otherwise it is going to be complex, he 

21 || can only take one of us. Where were you going at the time 


Q What was ‘':2 purpose of that trip? 


A A skiing « -ation. 


| 
| 
| 
| 
2 | of the -ccident? 
| 


A We were or “=:1r way to Vermont. 


53 il y 
MR T.FVT oe ; Nat tne aqu@e@sction OL sbiovl aver | 
were) | 


| 

i 2 All four of the members of the family? 
2| A Yes, Six. 
3 | Q Do you remember -- withdraw that. | 
4 | Did you leave your home from Parsippany, | 
ic Jersey? | 
6 || A “es, Sir. | 
" | Q And about what time did you leave that day?| 

& A Some time in the afternoon. I don't 
9 | remember whet time. | 
10 Q And when you left, who was driving the | 
| 


11 } 1964 Imperial car that you were going in? 


12 | A My husband was. 


| | 
13 Q Now, did there come a time before this 
‘ 14 | accident when you changed places with your husband? 
15 A Yes. 
16 Q And did you then become the driver of the 
17 || vehicle? | 
. 18 A Yes, Sir. 
19 Q Do you remember where on the trip you 
20 || changed places? 
21 A Not right now, I don't. | 
22 Q “hen you say "not right now," do you have 
: 23 any recollection of where that was? 
24 A I think it was on the Northway, but I | 
25 || couldn't be su''e. | 


~ 


| THE COURT: Was it past Albany? 
THE WITNESS: I don't know, your Honor. | 
| Q (By Mr. Spatt) Now when you changed 

4 || places and you became the driver, did you know when that was 


5 |lwith relation to an accident, how much time before that? 


6 || A No. 

7 2 Minutes, hours? 

8 | A No. 

9 || Do you have any recollection whatsoever of 


10 || this accident? 


Mt | A None. 

12 || Q Do you recall changing places with your 

13 || husband? 

* A Yes, I do. | 
15 | Q Well, what do you recall happened after 

17 || A Il remember driving and that's about all. 

18 || Q What is the next vecollection you have? 


Being in a nospital and the doctor telling 


| 
| 
| 
19 ‘ 
20 || me about what happened and che conditions of the other 
people in the family. 

| 


16 || your changed places with your husband? 
| 
' 
| 
| 
22 || Q How long after the accident was that when | 

| 


| 

23 || you had your next recollection? 
| 
| 


A I think it was Tuesday, but it was just 


25 || guess. 


4 il nar com infe @Vidgnge,. CueH Ve eee 1 


I 0 And what day ef cae week did the accident 

2 ||happen’ | 
3 A That was Sunday. 

4 | 2 So that I take it, you do not remember the 


} } 
5 || route that you took to get to where the accident was? 


6 |) A Not from that day. We have taken it | 
7 || before and since, but not at that time. | 
8 Q That day I am talking about. | 
9 A No. 

10 | Q And do you remember -- withdraw that. | 
| Do you remember seeing & Greyhound bus at 


12 || any time before this accident? 


13 || A No. 

14 | ») At any time while driving the car, did you 

1s || a2 asleep, Mrs. Weiner? 

| 

16 | A Not that I know of, I don't remember. 

7 | Q How long were you @ driver at that time? 

18 THE COURT: How tong have you been eaten! 

19 || or what? | 

20 MR, SPATT: Yes, your Honor. | 

21 THE WITNESS: I think it was about seven | 
- | | 


Do you rev: ver what the reason was that 


22 years. 
23 Q Do you remember if your husband -- withdrew 


i ce Se ea eee ees = eal 


you changed? 
| 


is My husband wasn'c feeling well and he TI 


Ww 


| 
+ Q Would it be fair to say that normally he | 
5 —— have driven the entire trip? | 
6 | A That's correct. | 
7 || MR. SPATT: I have no further questions of | 
R the witness. | 
iy || CROSS-EXAMINATION ° 


1; | BY MR, ZAWACKI: 
| 
12 || Q Did you say that you had never been to che 


13 |office of Mr. Spatt? 


14, A We were there one time to drop my son off. 
15 | MR. SPATT: Well, I will object to that. | 
16 | She not only didn't say it, but I never asked her. 
17 | THE COURT: 1 don't thiux it was her | 
1s | testimony. It was a little different. That she 
19 || had never spoken to Counsel earlier. 

20 Q (By Mr. Zawacki) in other words, you have 


21 || been to the office but you never spoke to Mr. Spatt’ 


22 || A That's correct. 


23°} Q When you went to the office who did you 


24 || speak to there? 


25 MR, SPATT: I object to that. 


Wi 


6 


— MR LEVEE? ko Iss Se ees eee eee 
MR, LEVITT: If your Honor please I object 


to that as immaterial. impuning his own client. 
Impuning his cross-examination; his own client; | 
trying to impune. 
THE COURT: Was that position taken’ 
MR, SPATT: Yes, it was your Honor. 
MR, LEVITT: He represents her. 
TRE COURT: The deposition was taken. 
Q (By Mr. Zawacki) Deposition was taken at 
the court house; wasn't it? | 


A Yes. | 


Q How many times have you been to the office 


of Mr. Spatt? | 


A Just that one time. 


Q When you were at the office with Mr. Spatt 


| just that one time, did you speak to anybody there? | 


A No. 
Q And what did you ¢o, open the door, walk tn 


and walk out? 


A We walked in and we left my son there and 
we left. 

Q Didn't say anything to anybody? 

A Maybe “hello, we're leaving Alan here," 


something like that, but th--'s about it. 


‘@ How is it ..u knew where to bring Alan? 


ww 


10 | 


| 


I || cor .ecet: 


4s 


\l\but I don’t know. 


| 
1} 
} 


|| particular point. 


| 


() 


didn't he’ 
A 
you? 
A 
Q 


1 believe wy 


nusbpand nad spoKen tu ru, 


I just went aiong for the ride at that 


Did your husband speak to Mr. Spatt or 


I don't know. 


I assume he did. 


Do you know that I'm your lawyer; don't 


Yes, Sir. 


Did you send up an affidavit to the motor 


| yehicle hearing in November of 1971? 


} 
} 
| 


| 
| 


| 
| 


A 


I sent where. 


At this point I don't remember what aff idav 


MR. ZAWACKI: 


Mr. Levitt? 


la 


piece of paper; is this your affdd vit, 


on here? 


t) 
“ 


MR, LEVITT: 


MR, ZAWACKI: 


(By Mr. Zawacki) 


THE COURT: 


THE WITNESS: 


(By Mr. Zawacki) 


Do you have the affiiavit, 


I have a copy. 


May I see it please. 


I want to show you this 


is this your 3ignatur 


Is that a copy’ 


Yes, Sir. 


ithat all by yourself without vour lawyer? 


Ay 


I really « 


‘t remember. 


Yes. 


Now, did you prepare 


It is very 


veers 


| 
| 
| 
| 
| 
| 
ite 
| 


| 
| 
| 


se 7 Foes 2S ee aren ye eee Se ee eee _- —_ 


| fami lier, 


I know I signed ic, vuc . don't remember if I wrote 


pt up myself, if my husband wrote it up. I can't imagine 


| that piece of paper stating this would need a lawyer to write 


it up. 


| 
| husband's deposition was taken? 
} 
| 


| 


| 
| and Ball? 


You were at this court house when your 


A I was st a court house, yeah. 


Q Now, did you hire the law firm of Spatt 


—— 


MR, SPATT: I will object to thec question, 


if your Honor please. 
THE COURT: Will Counsel step up. | 
| 


(Whereupon a conference is held at side bar| 
! 


out of the hearing of the jury as follows:) 


THE COURT: I must ask you for the purpose 
of the line of questioning, Mr. Zawacki. | 

MR. ZAWACKI: Mr. Spatt raised the issue; 
he asked this witness whether or not she's ever 


spoken to him before. And she answered no, gave 4 


| 
certain impression. I think I am entitled since | 
he's called her as his witness, she was cooperative | 
to him, not adverse. Not hostile, I think I am | 
entitled to inquire into the circumstances of that 


answer. 


MR, SPATT: He has inquired into that. 
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| MR, ZAWACKL: weil, I'm thinking about 
| 

} 

| 

| 


tv 


3 that, Judge. | 
+ THE COURT: About the post-verdict | 
5 | MR, ZAWACKI: Pardon? 
«| THE COURT: Are you thinking in terms of 

7 | the post-verdict? 

& | MR. ZAWACKI: No, I'm not, your Honor. 

y | I'm thinking in terms of this cause of action. 

10 | Now, this cause of action of wrongful death is for 
| the benefit -- 

12 THE COURT: Ile what? 

3| MR, ZAWACKI: Is for the benefit of the 

14 | next of kin, Mrs. Weiner is the next of kin. 

15 | MR, SPATT: Keep your voice down when you 
6 | say that, Mr. Zawacki. 

17 } MR. ZAWACKL: And I think you should be 
wat permitted to pursue this line of questioning. Now, 
19 | in order for Mr. Spatt to prove damages for the 
20 wrongful death he must prove a monetary loss. 

21 | THE COURT: He hasn't gone into that. 

22 | That's what I thought he was going to call her for, 
23 but he has not. And the other business, you see, 
24 she's your client, *®nd if you thought you could 


25 set negligent excu: ting testimony out of her, 


L think you wou. oe encircled to do it. 

tf she's ceiling che truth, in order cto | 

| assist her, the child's grandmother in milking the | 

4 ‘neurance company, well, we get into a whole different 

5 area there. | 
| Il think whether there has been approach of | 

7 | the insurance contract, if the covenant couperates | 
| and whether the carrier cen walk off after salen: | 


But 1 am not too sure that we can do it in this way 


| 
} 
} 
10 and during this trial. 
|| 
i! 


11 I'm quite serious when I say to you that 1 

12 ! will not tolerate any dumbing of the ingurance | 

13 t company in this Cov=t by collusive action, lying, | 

* fabrication or anything else. But I do thin that | 

is | we do have in this case, so far as the issues are | 
{| 

16 | before this jury are concerned, to evaluate the | 

| {neur and the issue ot the liability. 

18 | Now, how we can get at that I don't know, 

| because there is an awkward necessity, you see, in 

= her being your client. t would think that to get 

21 | over an impossible probiem of getting her to 

22 : exculpate herself from wrong doing and I think | 

23 automobile wrong doing, I think any line of 

24 cuestioning directe* *o that is a hundred percent. 


25 And if the only was ,vu can do it is by treating her 


49 an aaverse whh {OURT: . What. did if sav‘ 


™~ 


with frightening care, we are going to get er 
| 


3 ‘nto trouble, maybe we have now got the cace, we are 


+ oing to '& to blow this whole fa#sue wide open. 

5 I must say ~~ 

6 || MR. ZAWACKI: i'm a bit surprised now | 
7 | chat }rs. Weiner is allowed to testify on the | 
~ | witness stand. | 
9) THE COURT: What? 
10 } MR. ZAWACKL: Has testified from the | 
eel witness stand that yes, she has been at the Office | 
12 } of Spatt and Baughman. | 
i MR. SPATT: To drop her son off who was | 
at + king a physical examination and that's the purpose 
15 that she dropped him, i never spoke -- | 
16 | MR. ZAWACKI: I don't know, I don’t know | 
17 || everybody who took a physical examination. | 
is | MR. SPAT™ Physical examination by | 
19 another doctor. | 
20 \ MR, ZAWACKI: I don't know anybody ever 

os did. 
ae MR. SPATT: Dr. Lawrence Kaplan dit, 

23 | MR, LEVITT: I've been through this betore, 
24 | Judge. I'm not m ‘ng any comments on it. In | 


35 || that thet's wy prot =m between then. But the cases 


1 are clear if I rsy respectively say esse, worwe~ ~~ 


2 sttorney, I have an aerenaant have had it, so lL l 
3 know, ( represent my insurance company, but the | 
4 client itself, is there any question of collusion | 
5 subseq ent issue or prior issue, cannot be brought | 
6 up by me who represents my elient. | 
7 THE COURT: I'm afraid so, during the | 
8 trial <- | 
y MR. LEVITT: I merely, your Honor looked | 
11 MR. SPATT: She signed an affidavit, I 

12 aever saw it. “Signed a statement for them very 

13 soon after the accident which they gave me a copy 

14 | of, All it says, the same thing, I have no wemory 
15 | of the accident. Coupled with the fact chat I 

16 proved independently how the accident occurred. 

17 THE COURT: Is there any hospital record? 
18 MR. ZAWACKT: It's on its way, your Honor. 
19 MR. SPATT: Hospital record -- 

20 MR. ZAWACKT: Go ahead, do you have it? 

21 MR. SPATT: No I don't have it, but I said 
a | I would imagine it would have clarifying - it would 
23 show some amnesia. 


TH? COURT: ‘Jsually would say so because - 


MR. S2ATT: { haven't got it. 


iY 


ua. Adaale eas. .ii what DasIiCLlONn Chey wer 


famage, anything of cnat sort. Well, I don't want 
, mistrial because we have enough problems without 
that. And I at the same time -- I don't mean to 
let you be done in. 


MR, ZAWACKi: Your Honor, I intend to ask 


the witness -- 
THE COURT: I see a difficulty here is a 
MR. ZAWACKI: -- I think that -- I'm sorry +- 


THE COURT: Use his words carefully, you 


didn't say you were impeaching his own witness, so 
he said you were impeaching your own client. 

MR. ZAWACKI: I don't know what that | 
means, Judge. | 

THE COURT: it is the best he could think | 
of on the spur of the moment, I thought. 

MR. ZAWACKI: % would like to ask this | 
witness now, since i don't know what the implication 
of Mr. Spatt's question was, ‘Have yor ever spoken 
to me," but maybe che implication is, maybe she's 
spoken to he¢ own attorney over and over; that is 
the reason for disclaim of any knowledge. The jury 
might get chat implication, you haven't spoken to 


me bu certainly si-oken to Zawacki. 


THE COURT The difficulty, Mr. Zawacki, 


19 


N @ WAY NAS CU Pew tee Meee eee me -- 
MR. CAMERON: what about the purpose of 
ay cross-examinaction’ In view of the fact she is 
in interested party, don't we have che right to 
delve into certain medical backgrouu!. Vil of a 
sudden she has no memory until after the accident. 
THE COURT: I think we have the hospital 
records, rather competent evidence. It is the 
other way of on her sworn testimony, this is wnat | 
the impeaching -- the oniy things I'm at now is chat| 
we - we sooner or later on the issue of damages are) 
going to get to the issue of who's the beneficiary | 
of the cause of action. | 
MR. ZAWACKI: Can't be avoided, Judge. | 
THE COURT: So I think you can show her 
interest. In the outcome of the action, so that | 
from that he can argue to the jury that she had no | 
interest really in testifying to her own good aac 
ment of her motor vehicle. | 
MR. SPATT: Your Honor, I thought your 
Honor said yesterday you were ruling that out of the 
summati- .. 
THE COURT: I was ruling out any of this 


| 


quoting language from the cases denouncing 4 <ause 


of action, et cete: . et cetera, et cetera. 


% euwe 
THE COURT: Or in summations. 
MR. ZAWACKI: Your Honor, I have a ood 
idea what your Honor is saying, I intend to ask a 
Frew more questions. I'll walk on air, ['1l be very) 
careful with my questions. | 
MR. LEVITT: L'm just - I'm not arguing 
the situation, I'm merely telling your Honor what I 
think the situation is. If your Honor wants me to, | 
if your Honor shan't -- | 
THE ‘OURT: You have tried 54 negligents 


for everyens that i have been involved in. | 
MR, LEVITT: Now, your Honor. I don't | 
| 


think that we can go into the question of damages 
and independent caus.; that again would be impuning | 
the integrity of his cwn elient. As a matter of 
fact I'm not sure you have 4 right to raise che | 
yuestion of his client's prejudice. 

Even if he knew chat was 60, I'm not sure 
he could. 

THE COURT: I think we'll have to do that 
one at @ cime. He's entitled to show interes’. 


MR, LEVITT: Again his om client. 


THE COURT: Yes, because the matter Ls 


| 
i4tsel. impossible ‘- cry &@ cause of this kind without 


207 
the jury's knowing chat there is insurance and they 
do know. | 


MR, LEVITT: Not the question of insurance | 


i'm talking about, Judge. 


THE COURT: That's what this whole case is 
@hout. 
| 
MR, ITT: Insurance plays no part in | 


this at all. What I'm talking about is things and > 
the cases have sc held of an attorney in 4nyway | 
impuning the integrity of his own client. He 
cannot do that, because -~< 

THE COURT: Have you cases on it? 

MR. LEVITT: I ean't find it, I won'c 
make any statement. 

MR. ZAWACKL: I'm not impuning anybody, 
I'm merely trying -- 

THE COURT: 1 think the general satis~ 
faction. =« 

MR. LEV? T™: Do you agree with me, you 
cannot cross-examine your own client on issue? 

MR, ZAWACKI: Yes. 


| 
| 
! 
| 
MR, LEVITT: All right. | 
MR. ZAWACKI: Whatever you are saying I | 


agree with you, but ‘'m not cross-examining, I'm 


rot inpunirg her, i not doing anything of the sort 


24 


25 


s 
certs 


fa on tawwver £4: 228°C. 82 L1EBSULE OS 6 ASS 2s eee | 

THE COURT: i think we do have to have | 
clarity. Let's wonder anead as well as we can. 

MR, LEVITT: May I say one thing to you: 
‘443 {3 purely on question of law. This i3 one que9~- 
tion, I'm going to object, I don't want him to hear 
this, 1£ 1 may. 

MR. ZAWACKI: Can you excuse us for one | 
minute? They want the benefit of amesia situation 
and unless they show by doctors the amnesia was 
secident competent cause for the amesia, then in 
fact I know im the Plaintiff's case, where they clai 
amesia and ther the Plaintiff wants the same rights] as 
they have in @ death action, because of amnesia, the 
Courts have held that unless they show by competent 
medical proof the accident was at some time the 
producing cause of amesia, they do not get the | 
benefit of amnesia tse rulings. 

THE COUTT: That's more complete. | 

MR, LEV:>” ‘~ werely pointing it out. | 

(Whereupon the foliowing proceedings ‘re 
resumed withia the hearing of the jury: ) 

THE COURT: The reason for the side »ar, 
inevitably in the discussion we had one here with 
further distussion, we do have to talk about things 


wiich nay never cor .n evidence an! that's the 


| Saeco EG", ' ahow vou Chis @ua en” i a 
reason for doing it at the side ber. Because if | 


't turns out that the things under discussion do 


b pot come into evidence, then of course it's importan 
+ that you should not have heard them because then 

5 when you go to deliberate, you won't have to try to | 
6 | remember what's evidence and what's not evidence. 

| Your recollection will be charged only with what | 
8 is in evidence and not burdened with what is not in 
9 | evidence. 
10 | All right, Mr. Zawacki. 

11 | CROSS-EXAMINATION 
12 || BY MR. ZAWACKI: (CONTINUED ) 
13 | Q Mrs. Weiner, are you aware that you are 


14 | being sued by your daughter's estate? 


| 


15 |! A Yes. 


16 | fe) Now, Audrey Weiner is the administratrix OF 


17 || administrator of your daughter's estate? 


| 


18 || A Yes. 

19 || Q Who's Audrey weiner? 

20 || A She's mv mother-in-law. 

21 Q Are you aware that if this jury decides 

22 || that you were negligent in the operation of that -~ 

23 MR, SPATT: If your Honor please, I am 

24 going to interrupt sunsel to cbject to that question. 


25 + think it falls w: nin what we have just discussed 


and I think it if now jamissible at this time. 


tv 


| THE COURT: No, = think he may ask the 


{ 

| 

| 

3 | euestion for the reasons tnat we discussed. That | 
| 


‘| °g in order to snow Mrs. Weiner's interesc in the | 
5 | outcome of the suit. | 
6 | MR, SPATT: I respectfully accept from | 
‘] that. | 
«| MR. LEVITT: I join in that objection. | 
o | THE COURT: I understand. 
10 | Q (By Mr. Zawacki) Mrs. Weiner, are you | 
11 |) aware that if this jury determines that you were negligent in| 
12 | the operation of that car and renders a verdict against you | 7 
13 || for that, a sum of money will have to be paid to your mother- 
14 in-law? 
15 | A Yes. | 
16 | e) And are you aware of what happens Co -hat | 
17 || sum of money after it's paid to your mother-in-law? | 
18 A No. | 
19 Q You don'* know who gets it? | 
20 A No. 
21 | Q Did you think that your mother-in-law would 
i 22 | keep it? 
23 | A 1 never discussed it with her. | 
24 You didn't .0w that it would come back to | 


25 || you? 


eis 1] THE UCUUARL. eS Se aaa eae 


CROSS -EXAMINATION 


i nue ,; # 
1 | MR, SPATT: j object to that, if your Honoy 
2 | please. | 
3 | MR, LEVITT: I join in that objection. | 
4 | THE COURT: Well that: is the question. | 
5 | The jury will be instructed on that at the proper | 
| time. But such a distribution as is involved in | 
7 such a case as this would nurmally go on the facts 
8 | with respect to this family, to the parents of the 
*| child, not the mother to be exclusion, father of 
ail course, but to the parents of the child. 
| MR. ZAWACKI: I have no further questions. 
12 || 
i 
13 f 
t) 


14 || BY MR, CAMERON: 


15 | Q Mrs. Weiner, I will ask you the question 


| again: Are you aware of who the individual was that 


17 || prepared that affidavit for you? 


| 


| 
18 | A It sounis iike m writing. But I couldn't 
19 | swear to it. 
| Q Writing 1s typed up; is it not? 
| A Well, it's sounds -- 
22 | THE COURT: Composition you mean? Is 


THE WITNF - Yes. 


Q (By Mr. GC... ron) What tis the date on that 


23 that what you mean, your composition? 


wwe 


It was notarized on October 15 of ek 


| 
| 
| Q So about seven months after the accident, 
<a 
+ || A Yes. 
5 | : And you have no indepen 2nt recollec'. ion as| 
ell te you, yourself, personally typing that up or had it typed? 
7| A If it was typed up my husband may have 
8 || taken it down to work. When the secretary types it up, we 
9 || nave a typewriter, I may have typed it up. 
i 
10 || Q But you don't recall? 
1 | A No. 
1 | Q Do you recali signing that instrument, 
13 || piece of paper? 
- A Yes, the words are familiar, I remember 
15 signing it. 
16 | Q I show you this statement and I ask you 
ad ian your signature appears at the bottom o! that siatemen 
18 A That's my signature. 
19 Q And did vou read shat statement prior to 
20 || signing it? 
21 A Yes. 
22 Q Would it be fair to say the sum and substan¢e 
23 || of that statement was you didn't know anything about how the 
24 || accident occurred? 
25 t Basically. 


i Caw 


QQ Now with regard co March the 7th, 1971, I 
| 
|take it by your prior testimony that do you have recollection 


of leaving your home in Parsippany, New Jersey? 


! 
| A Yes. 
| 
| 


| d Some time in the afternoon’ 

H A Um hum. 

| q Do you recall what roadway, the main roadway 
| you drove from New Jersey to New York? | 
A Route 46 to 1 guess Route 3 and then up to | 


| 


il\the New York Thruwa: . 


f 
| Q Would the Thruway be the main road that you 


— most of the mileage in New York? 


| A I would guess so. 
' 


{ 


Q Well, do you recall being in your husband's 


hist: driving along the Thruwsy? 


| 
| 
| 
| 
| 
| 


A I guess &:: 


| 
| 
| 
| Q Do you recail passing through or going near 
|to Albany, New York? 


| A No. | 
| Q But you do recali that prior to the sca 
los this accident you exchanged seats with your husband and 


took over the driving of the car; is that correct? 


A Yes. 


| 
| 
Q You do rec 11 that? 


| 


sas Uase oro not CBee eS ~ 
y) Do you know now much time elapsed trom tne | 


tw 


time you left jour home and your husband was driving the car | 


| 
ie you took over? 
A I could guess. 


, Well, don'c guess. What is your best 


6 || approximation? 
7 THE COURT: Now, I think she said -- Forge 
8 | it. 
9 | A No, I said I could guess. 
10 | Q (By Mr. Cameron) Don't guess, approximately, 
| 


11 || how much time elapsed from the time your husband was driving 


12 | the tar? 


| 
| 
| 
13 | A Couple of hours. | 
14 Q And then you took over the wheel; is that | 
15 correct? | 
16 || A Um hrm. | 
17 | Q I believe you told us before that your | 
1x || husband was sick? 
19 i A He wasn c reeiing well. | 
{ 20 | Q Wasn't feeling well. Do you know the 
| 21 | nature of what he had; headache, something wrong with his | 
22 | stomach, something wrong with his pants? 
| 23 ! A I thought he might be coming down with the | 


24 || flu; it was just general acre all over feeling. 


25 Q But do yo. -ecall that? 


x 
&e9 a fp wees or ow &e& wre eo tou ee 


icd. 
| And how wuch tim: would you say elapsed from 
| 

ithe time that you took over the wheel up until the accident 


+ || occurred” | 
ss) | A I don't kno’. | 
s | Q Well, wihac time approximately did you ‘eave 
7 | your house? | 
8 || 4 It was acter suncna. About 12, 1, maybe | 
rs) 9 | 
10 |) Q And you say your husband drove the car for | 
11 || about two hours; is that correct? | 
12 ! “ These are 2il1 guesses, about. 
13 || MR. SPATT: I'm going to object to guesses, 
14 | your Honor. I move they be stricken. 
15 || THE COURT: Yes. 
6 A I don'c remember exactly what time we left; | 
17 || it was in the afternoon; I don't remember exactly where we 
18 || changed places; I “now we changed places. | 
19 || a) (By Mr. Cameron ) Would you read that | 
|| 
20 || stgned statement, the second one that 1 gave you and I ask | 
21 | you whether that refreshes your recollection 4s to what time 
22 you left your home in New Jersey? 
23 1 A It says around 2 P.M. 
24 | ( Does that -fresh your recollection’? | 
25 A If that's -‘:at it says. 


aE SC sctnast Mapties eaten ‘e se a ee eee Ye 


2 || please. [ wouid iike an answer whether it does 
3 || refresh her recoliection or not. | 
| THE COURT: What did it say? 
5 THE WITNESS: it says, "Around 2 P.M. we | 
6 | left our home.” | 
7 || THE CCURT: 2 Pe? | 
8 ! THE WITNESS: Yes. | 
y || THE COURT: Now, the question Mr. Cameron | 
1 |i asked was does that really refresh your recollection} 
7 THE WITNESS: Not as to exactly what time | 
12 |! it was. 1 could remember it was the afternoon. | 
13 Q (By Mr. Cameron) Whose handwriting is 


14 | that statement in? 
1S | MR. SPAT: She didn't tell us. 
16 A I don't know, 1 don't recognize it. 


| 
! 
17 (By Mr, Cameron) It's not your handwriting? 


1s || A No, it's not 

19 || Q But you did read it before you signed it? | 
i] 

oad A Yes, I diu | 

~ Q Now, I believe you told us before that you | 


22 || took this trip later on, later occasions, the same route? 


23 A Yes. | 


24 Q Had you tater chat route before this | 


25 accident ozrzeurr :d? 


4 Once, twice verote, once after. 


) 
= \ ( So I take it from che various times that 
mt 


! 
jyou took this route before the accident or after the accident, 


4 470" are famillar with traveling time, distance; are you not? 


al 


| A Not on that route, because we took it et | 


6 || ,i4ghc and I was sleeping through the trip. 


oe 
‘ | a) And how much time would it take you to take 


8 | this trip from <illington, Vermont, to Parsippany, New Jersey? 
9 A Average i6 about five, six hours. 
shill | Q And based on your knowledge of the area 


11 | today, were you half-way through your trip, three-quarters, 


12 ||\what was the area you covered! 
13 A Would guess more than half-way. 


14 Q With regard to more than half-way, who did 


15 |\ most of the driving up until the accident occurred; you or 


16 | your husband? 


sal A I think my husband did. | 
1S | Q And do you recall just before the accident 

"? | cccureed, whether your husband was awake? | 
20 | A No. | 
21 | Q I take it both children were seated in the | 
23 Fesin seat of the car? | 
23 | A Um hum. | 
24 | Q Could you il me the position where the | 


25 llchildren ware s:ated’ 


{| Were they moving around? 


| \ No, they had seat belts on. 
4 You don't recaii what position they were | 
oo | 
. | | 
| -” 
7] MR. CAMERON: Muy I have the last ue ieten' 
8 | -ead back? | 
9 |) THE COURT: Yes, would you please. | 
LO | (Whereupon the pending question was read 


_ 


back by the Reporter.) | 
| 


Le Q (By Mr. Cameron) Now I believe you told 
} 


13 || us before the first recollection you have after this accident! 


14 || was Tuesday; is that correct: 


| | 
15 || A I said that was a guess, I don't know what | 
16 || day it was. 
a 
1? |, Q Well, we don't want you to guess, Mrs. nae Oy 
| 


| 


{} . 
IS || We want you to testify te the est ot your ability. 
| 


19 | A I don't know wnat day it was. 
20 || Q Was it more than a week that you were | 
1 | anconteton | 
my A No. | 
23 | Q In any event, would it be fair to say that 


24 || within a week after the acc -nt, you were cons¢ious? 


25 \ Yes, Sir. 


) Fram that point On when yuu verre -- i 
up until the present, do you have &ny missing gaps during that 


period of time; do you recall what's going on since you became 
conscious during the accident? 


Yes. | 


| 
Q Before this accident, ~ave you ever had 4 


' 


situation where you had gaps; where you had difficulty 


remembering? 


A No. 
| 


Q And I take it with regard to this accident, | 


| you sustained some injury 48 to some parts of your body; is 


| 


that correct? 
A Yes. 


Q Will you tell me what parts of your body 


| 
| 
did you experience pain medically after this accident, when | 
you became aware of it? 


' really can't experience having any pain. 


Q Did you have anv injury to your head or 
were you treated for any —' oc your head? 
A Yer. 


‘) And was that during the period o. time that 
you were in the hospital? 

A Yes. 

0 And what t a of doctor treated you; did 


he heave a spec: alist? 


24 


25 


| MK. OF ee 2s ss ea Gawain > S'owwv "“”" 7  _ = 


\| ) Jas any overacive procedure performed o 


\| 

| you at the hospital? 

\} 

i| \ Yes. 

) I'm talking about with regard t« inj.ries 
|| to your head, talking about fractured now. 

\ Yeah, 1 was talking about fractured. With 


| 
{| 
|| regard to my head, ! don't know. I had a concussion, | had 
1 


| stitches in my head. 


| Q And after getting out of the hospital, ! 
' cake it -- Did you say you had some fractures? 
AN Yes. 
Q What parts of your body? 
A Arms and legs. 
i Q I take it as far as those you were treated 


by an Orthopedigt? 


A Yes, Sir. 


continue to be treated by an Urthopedigg for the fractured 


| bones? 
| A Yes, Sir. 


| 
9 What about the injury to your head; were 
you treated by any physician after your discharge from the 


hospital? 


Q After ge-ting out of the hospital, ‘id you 


i 


« @Q. Gof um eobdesm af ali: enere=) 


, i cake av onjuries that you claimed 
~ || to have :ustained to your heéa you never went back, never 


> |! created |y a uedical doctor tor wnatever head injuries you 


\| 
‘+ | sustainec; Ls that correct: 
5 | A kxcept for having broken nose, cheek, that's 
611 it. | 
i 
? ( But aside from that? 
| 
8 A Ri gh Cc. | 
9! Q I take it again you never ha‘ any problem 


10 | with memory lapses prior to this accident or after this 
11 | accident except this one incident; is that correct? 
12 || A That's right. 


‘e 13 I 9) T believe you have testified under vath, on | 


14 at least two occasions, if not three, that you have no 


‘ 15 || recollection with regard to chis accident. 
\ 
| | 
16 || A That's correct. 
} | 
eit pee: 
17 | Q And with rezard to the lawsuit on Let.ai:f of | 
1} | 


18 || Julte, your daughter, who reteined the lawyer here, you and 


19 |, your husband collectively oc your husband or your moti.er~in- aw? 
20 | A I guess my husband discussed the possibility 


21 | with Mr. Spatt. 


22 || ( Were the discussions between your husband 


23 | and mother-in-law prior to the institution of retaininy a 


24 | lawyer? 


A I dm'c kno you'll have to ask my husband 


_ 


Nw 


we 


~) 


o 


— WLoCHeSse: Leese sae Ok: «=. 


ow . 


| 
} 
| 


| soins to 4 lawver to start a iawsuit or to get information 
Y in rezard to the possibility of a lawsuit? 
‘ Yes. 


Sut I take it you have or were vot avure 


| 


' 


in this lawsuit: azainst you and your husband; where that 
money would go. 
No, no 
Was this more the concern with your husbane 
|\as opposed to you’ 
A Pardon me. 
6) The eoncern of this matter, was if more 


< 


'with your husband as opposed to yourself? 


A Yes, sir. 

Q You left it up to your husband; is ui. t 
||correct” 

A Yes. 

Q Mrs. Weiner, did you ever testify or have a 


| 
| 
| deposition taken in New Jersey’ 


MR, CAMERON: I have no further ques! fons. 


shat the -onse juences would be if there is a judgment entered | 


Was it vour nuspaad, the one that initiated. 


| 
| 
| 


I 
j 
L || GROSS-EXAMLNATION 


218 . £ -ealaee #hat the reports | 


ay MR. LEVITT: 


; 1 Mrs. Weiner, may i show you this and ask | 
\} 

+ i you ig this your signature’ | 
5 t Yes, it is. | 
6G 1 MR. LEVITT: May I offer this in sentatae 
i | ‘THE COURT: Mr. Zawacki, have you seen te? 
8 | MR, ZAWACKI: i haven't, I don't care if | 
9 ! she signed it. | 
10 | MR. SPATT: iL object to it on the grounds - 
ut || may I have a voir dire on this, your Honor? 
12 | THE COURT: Yes. 

13 || MR. ZAWACKI: I didn't think it had been 
14 | offered into evidence. 
15 || MR. LEVITT: Yes. | 
16 TIE COURT: 1 think it was. | 
17 mR. LEVITT: lL offered it in evidence when | 
1S | he identified he: ipnatur 2. 
19 


20 |, VOIR DIRE EXAMINATION 


21 \| BY MR, SPATT: 
| 


22 || a Mrs. Weiner, do you remember when your 


23 || husband was being examined before trial, when you were ~~ 


] 

24 |I A Yes. 
| 
| 


() De you rer ‘er @ paper was given to him 


a 


2 


| 


r 


like this 


vm SPATT: LE VOur Benes peeero-, —o.~ 


age 9? 


gaper, motor vehicic repore. 


A Um hum. 


(, And do you vemewver that he said that he 


zot his icformation from the police? 


menc. 


MR. LEVITT: object to chat if your a 
please, I object to it totally. Her signature bein 
on it, the papers are eatitled to go intc evidence. 

THE COURT: Is this signed by Mrs. weiner! 

MK, SPATT: Yes, yes. 

Mk, CAMERON: Your Honor, [ also join 
Mr. Levitt. This goes to the impeachment -- 


THE COURT: No, I think you could ask 


what she derived the information from. 


Q (By Mr. Spatc) Take a look sat thet docu- 


MR. LEVITE®: May I respectfully muke this 
make this statement: Thac's substance after it's | 
admitted in evidence, her signature beiag on it, | 
automatically en: ii led paper going into evidence. 
she doesn't deny that she signed that paper, onalei 
1 respectfully point out to your Honor any explanatipns 
so-called as to come thereafter, that's not 2 proper 
voir dire on this statement. 


MR. SPATT: Voir dire of what she signed, 


vhat she knew, she sned what was in it that she 


ious a... -m matear what tne DNVSichs 


\| 
\| 

i] knew she signed. 
| 


“ MR. LEVITT fnac’'s her signature. 

a| THE COURT: ‘The -- I believe that she | 
+| gtrictly was not asked whather she had reed it 
5 Il before she signed it. | 
6 | Q (By Mr. Spatt) May I ask this first | 


7 | before I ask that: Whose handwriting is that paper’ 


s | A It's mine, mine and my husband. 
9 || Q Which part of it is your husband's? 
i! 
10 | : The description. 
a Q The description or the accident is your | 


| 
12 || husband's? | 
| 


\ A Um hum. | 


13 | | 
| 
14 || Q And did you read that paper before you | 
\| } 
| | 
15 || signed it? | 
| | 
16 | A Yes, | 
') \ 
i is at Q And do you -emember what was in there, do | 


| { 
18 |; you remember, is that from your personal knowledge what's on that 


| 
| 


i9 || description? | 
v7, A No, it was 4 form tnat had to be filled out | 
21 | In order to fill it out we got the information that we needed 
22 || and filled it out and sent it away. 
= Q Got the information after the accident, 


24 obviously’ 


25 i Yes. 


asin 1S) REVS |e Cae eae Sees ee Se ee ee oT . 
Do you know char that information thac's on 
lithe deseriptior, do you know snyctning about it? 


i Only from what I have heard from other 
| 


| people. 
> From what you heard from other people that | 
6 | formed the basis of what's on thet description; is that 
a || correct? 

| 
| A Yes, sir | 
9 || ) Does locking at that description now, look 

\| | 
10 | at it and read it. Does that refresh your recollection 4s | 
11 | | 


| to what is put down there as true from your personal knowledgd, 


a 
|not from what others told you. 


13 || A Not from wy personal knowledge, no. 

ake’ Q Does it refresh your recollection? | 
1S | A No. | 
16 | fe) So that wnen you signed that document, that 


17 | part by your husband, you didn't know whether that was so or 


IS \/not, dia you? | 
9 | ‘ Hea 
ih Mk, SPAT: { therefore object to that | 
21 | notor vehicle report going in evidence. | 
22 | MR. LEVITT: I offer it. | 
23 | THE COURT: All right, Mr. Zawacki. No 

24 cbject ion? 

25 | MR, ZAWACK.. No objection. : 


16 


19 


cha waaallacetiqon Of Che sven eae!" ~~ 


THE COURT = will be received. 
MR. LEVIT!: thank you. 
THE COURT: defendant Greyhound Exhibit FN, 


(Whereupon motor vehicle report is vanaiivedl 
ind warked Defendant's Greyhound Exhibit FN in | 
evidence ky the Clerk of the Court.) | 

MR. LEVITT: May I have this piease 

THE WITNESS: Yes. 


MR, LEVITT: Thank you very much. Mrs. 


Jeiner, you say -- 


AR, SPATT: Excuse me one minute. There 
are certain portions on there which are hearsay, no 
admissible. 


THE COURT: Now wait, let's be clesr abou 


i: eS ee 


that. There are certain portions of that which may 
not be hearsay, but as the witness just stated, the 
vortion of it which is descriptive of mechanics of 
the accident, she hss said is so far as she is 
concerned hears». She does not vouch for what is 
the information there, her husband and she gleaned 
from an inquiry and put in the report --~- 

MR, LEVITT: I know what he is referring 
to. Of course I will keep that out. 

THE COURT: Some thirgs she knows. 


M2. LEVI? I will not of course - I 


| 
| 
| 
| 
| 
| 
| 


1 


ur 


6 


I understand Counsel's oDj}Eceseves ~~~ 
THE COURT: may Lt see that? 
MR. LEVITT: This part, I will not. 


MR. SPATT: You are not offerring that part 


| ef it. Mr. Levitt” 
MR. LEVITT: We'll cross out those items. 
THE COURT: Item 20 in its entirety °~s not 
offered. 
MR. LEVITT: No, no. 
THE COURT: Well, do something about that 
somehow or other. 
CROSS -EXAMINATION 


BY MR. LEVITT: (CONTINUED ) 


Q Mre. Weiner, may 1 read this part to the 


jury, first ~~ 


MR, SPATT: Which part are you referring 
1 ta? 
MR, LEVI ©! History. 


| THE COURT: Narrative. 

| 

MR, LEVITT: "yehicle No. ? hit guard rail 
| 

| 


on right, crossed road and hit vehicle No. 3,' in 


hrackets head-on.’ 


| | 
| ‘ehe vehicle No. 2, venicte 2 hit vehicle || 


us he passed acc ide 


2 {] bLine Wem see eure BEE LL SSE 
| 
| ; os P . 
1 || Q (By Mr. Levitc; Did you get this from the 


2 || police, Mrs. Weiner? 


| 
| A Well, { guess from my husband where he got 
ghee {uformatio: . | 
5 | Your husband was the one? | 
G 1 He helped me make it out, yes. 
7 | MR, LEVITT: Thank you, very much. 
ret MR, SPATT: May I have that, please. 
y || 


10 || REDIRECT-F.XAMTNATION 
11 | BY MR. SPATT: 
12 || O When yo went to my office, did yor see m:, | 


13 ||Mre. Weiner? | 


14 A Tt don't think so. | 
15 | C I know I didn't see you, did you sec me? | 
16 | A No. 
17 THE COURT: Please, you are not a4 witness, 
18 | you may not make =«' mene. 
| 
19 | MR, ZAWA 1 vould Jike to cross-examine) 
20 | him if he wants to keep doing that. | 
21 | 9 (By Mr. Spatt) Mrs. Weiner, did you drop | 


} 
22 your son o°f to my office, was that the purpose of that visit?! 


9 Do I then r-+ did I then represent your son’? 


| 
| 
| 
| 


A Yer. 


} 
‘ A Yas, Sir. 


24 


25 


: - a i ctioy Cee ca _P- me 
Was your son injured badly i. this accident, 


A Yes, sir. 


Q You have now been told by his Honor that ae: 


ja judgment is rendered in this Court by this jury that as one 


lof the two parents of this boy that you will be a beneficiary 


of that; have you just been cold that? 
H A Yes e 
0 Was your husband, Mrs. Weiner, involved in 


||chis accident in any way, shape, manner or form? 


i A He was 4 passenger. 


C Was he involved in this accident; was it 


| anything to do with his fault? 

THE CC*JRT: No, I think you mean did he 

| have anything to do with the operation of the motor 
| vehicle in time and place in question. 


(By Mr. Spatt) Yes. Who was the driver? 


| A No, I ¥8 
You hav> .( this Court and jury and under 
| oath, you know that you are under oxth; is that right? 

| A Yes. 


| 
| 

1 And under oath when you took your examinati 
| 


before trial; is that right? 


| 
| Yes 
Q Tt at you | > nothing about how this accideat 


| : 

|| happened; is that correc‘ 

} \ That's correct. 

| Where were you on March the 16th, 1971? 
} Glens Falis Hospital. 


Q And whet injuries did ,ou sustain, tell the | 


‘| Court and jury. Give us the detaiis of what injurics. Tel | 
| 


| me all about what injuries you suscained, Mrs. Weiner. | 
MR, ZAWACKI: May I ask how that's ~elevan 
in this case, your Honor? 
MR. SPATT: I think its been open:¢ 1p | 
before by Mr. Cameron in his attempt to show that 
she was not injured that badly, that she could of 


have some knowledge of this accident. That was the 


| 
| line of his cross-examination. I think I am 


| 

{| 

\ entitled to go into it. 

| 

1 MR, LEVITT: I don't think the statement 
| 

should be made in front of the jury in any way on 
explanations unless of course your Honor 45s for 


it. 


| 

THE COURT: i think simply - what che 

1 uestion - what was her medical condition at the 
time. Now have we got any competent evidence of 


that? She can tell us to 4 certain extent, tell 


.g abcut her symptes, but that's all she's competen 
ymp 


to tell us about, t. the extent of her recollection 


! of them. 


tw 


I 
\ C (By Mr. Spatc) What injuries did you 


'|sustain? 
+ || A } had a broken elbow and broken -- another 
3 ||broken bone in my left bone, broken ankle, broken nose, both 
; 
6 ‘legs were in casts, my left arm was in 4 cast. I nad stitche 
? jin my head. 
6 Q Where did you have stitches in your head 
a | A In the back 1 had some over here to -- 


10 || (indicating) -- 
| 
11 || Q How many stitches did you have? 


12 A I don't remember. I wasn't really concern 

13 ‘with the number. 

14. Q At that time also, were you faced with a | 

15 lnost tragic loss at that time? 

16 | A Yes, not only -- | 
| Not only taced with a most tragic loss, but 

18 did you have your remaining chiid very ill at that tiue-: 

19 } A Yes. | 

20 |} Q Was he in a coma for some period of time 


21 '\after this accident? 


| 
| 
a i Mk, ZAWACKI: I'm going to object to the | 


23 || line. 
1} 
24 || TH! COURT: Yes. This really has nothing 


25 to do vith che inqu. , that I suggested could be 


| | 


appropriace. 


1 
2 | (By Mr. Spatt) Now, you cold this court 
3 | and jury on March 16, 14/:,you were in Glens Falls Hospital; | 
+ / is that correct’ 
5 | A Um hum. 
6 } Q And at that time did a represent-ative o! 
7 Mr. Zawackis, or his principai, come to see you in the 

| 

8 hospital? 
9 | A tT can't recall. 

| 
10 || Q Will vou take a look at this statemenc 


| 
il | please or this paper which 1 have been furnished by 
iz | Mr. Zawac’1 Monday morning. 1 saw it for the first time 


13 || that morning. Will you take a look at that, please. 


14 || A Um hum. 

15 || Q What is the date of that statement 

16 | A March 1% ‘7! | 
17 || 2 And did you sign that etatement’? | 
1s t A Yes, i | 
19 ty Just like you sicned the motor vehicle | 


99 || report; is that correct! 

1 A That's correct. 

! Q But this wae nine days after the accident; 
igs that correct? | 


A That's co~-ect. 


| 
25 Mit, SPATT At this time, if your Honor please 


6 


~) 


on the other cid. 


statemenct. 


MR. ZAWA' 


have a voir dire on 


|| VOLR DIRE EXAMINATION 


| BY MR, ZAWACKI: 


Go and show it to the gentlenwan 


“M-- Zawacki knows it $s nis 


Now when you say that, may 


this, your Honor: 


Q Did a representative of mine take this 


statement from you? 


A Somebody took this statement from me. 


don't know who is was, I don't recall. 


Q Somebody from my office? 
A I don't know. 
) Well, is there anything in here other than 


what you have told us already: 


\ No. 

MR, ZAWA‘: 
tow it's relevant. 
the purpose of the 

MR. SPATT: 
Fyideice that I am 


TiE COURT 


Ls object, but I don't see 
I don't know what Mr. -- what | 
offer is. 
May I give you the X Rule of 


arsuing at this point. 


Well, if it isn't a prior 


I 230 


| inconsistent statement. 
| MR. SPATT: Your Honor, there is 4 eer 
‘le a made at a time when she had no motive at all; chere-| 
Sy 4 fore it is admissible, despite the fact it is not | 
ye , -yntradictory to what she is saying now, in my | 
* 6 | humble opinion, your Honor. Especially in view ot | 
| 
7 what has been brought ovt in this case up until now. 
8 } MR. CAMERON: Your Honor, I join that | 
9 || -stion also on the grounds of self-serving. | 
10 || MR. LEVITT: T join too. | 
? 11 ! THE COURT: Well, I don't see it serves | 
12 } any useful purpose. What does the law say on this?! 
13 ! MR, SPATT: Your Honor, may I be heard wt 
; 14 this. I think it is a point of law I would like t 
15 discuss with your Honor and Counsel. 
16 | THE COURT: We will have a short recess, | 
™ 17 yembers of the jury. | 
18 | (Whereupon the jury leaves the courtroom ad 
19 || 2:48 P.M. and the tviiowing proceedings are had in 
20 | the absence of the jury:) 
- 21 | THE CLERK: Marked for identification, 
22 |} Plantif£'s 4. | 
23 | (Whece spon a ciaterent is received and | 
: 24 marked Planti '¢ rehinit 4 for identification by 
25 the Clerk c{ th: Ceur-«) 


6 


~ 


ao mr ary, Ten wes Ja an fhis statemenet 1 
cok | 
: 


MR. SPATT: {1f your Honor please, if a | 
witness' testimony is attacked ar a recent rte 
and if your Honor please, there had been a -- 
THE COURT: That's the one word ! was | 
stumbling on. | 
MR. SPATT: If your Honor please, I have | 
had a little experience close hand with that particplar 
Rule of Evidence nd the law has widened tremendous/ly 
to show what a4 recent fabrication here in my opini 
is a classical examination. The woman says she h 
no recollection of the accident. 
THE COURT: Never said anything other th 
that. 
MR. SPATT: But your Honor allowed a 
motor vehicle report to go into evidence which 
gives a detail e.pianacion of this accident. 
THE COURT: Bur it's an admission. 
MR, SPATT: Well 4f that's so, excuse mé |-~ 
THE COURT: I lat it go in, but, because 
it was not a judicial admission, I allowed the 
foundation of it to be shown. In other words, 
while it is admissible against her, and she never 


brought a bill tc “ave it rescinded or exposed 


anything of that, is not a judicial -- but one 


28 


i ! san show just as one can show when the president of | 
2 a corporation admits something abcut it that he was 
3 | relying on, the reports of others that the reports | 
4 |! >of otaers on which he relied misled him. She sig 
5 1 in mt different position, you see. 

o } So she can explain it based not on knowLe ml 
7 t and must do so in this case. But on relations of | 
& | others -- so that much we have to be pretty clear 

9 | about. Otherwise it would seem if it were receive 
10 in evidence to be a statement that she did recollec 
11 | all about the accident was quite able to talk about 
12 | it. Actually it is the barest outline and not 

13 inconsistent with any of the testimony that we have 
14 from Mr. Stannard - told him what happened. 

| MR, SPATT: If your Honor please, there | 
16 ] hac been the most devastating attack as 4 recent | 
17 } fabrication of any activity ever seen in my practicd, 
18 i THE cc’ yo. haven't seen attacks. 

19 t MR. SP+ ‘"t¢ practice in the Criminal 
20 Court, your Honcr. Just one minute, let me get 

21 through, will you? I will tell you what the 
22 attack of the recent fabrication is. The attack 
23 come out with the interest of this lady in the 

24 proceeding. 

25 THE COUR! I have seen no escape from 


i~ 


! a enuthinoge Taste 8 V4 Se Veer 


aieyed 


that because, you see. che recovery is for her and 
her husband, pecuniary loss here. | 

MR, SPATT: If your Honor please, That 
being so, her testimony was in effect attacred e8 & 
recent fabrication. 


| 
| 
| 
THE COURT; Jo it was not, it was attackep 
| 
as any testimony can be attacked on the ground of | 
| 


interest. In a way, you see, what it amounts to ib, 


is assisting the jury to the ides, she, her testimony 
should be evaluated in a way like that of a party. | 
But as a party plantiff. Because her interest 
would perhaps suggest & particular way of testiiying. 

Now we all have to recognize the aukwardnefss 
of such a situation as this in which if she had a | 
recollection she would have testified about her iil 
conduct whether it was prudent or negligent. And | 
she would be #ily to the fact that if she testified 
her conduct was vrudent she would not be lying, but! 
others might cr might noi be. 

MR, SPATT: Exactly for that purpose tha 
I say this statement is admissible. 


THE COURT: When she testifies thac she 


has no recollection of it at all, the jury ! suppose 


} 


is inevitably - . .1, they will - is she saying 


that rather than 21 us about her conduct and the 


a3. 

irgumenct in the jury soon may start right there. 

How far ic will gec i con't know. L don't chink it 

would get very <ar because no matter what the physical 

»yents of the sccident, in the nbeence of #7: 

»widence of derective motor vehicle, hardly uwuwit | 
| 

uch debace. | 


MR. SPATT: Except this, your Yonor: Yo: 


just put your finger on it. I wasn't able to 

artic slate it, but you gave me the answer. The 

jury has done now - she has been questioned #bour 

whether in fact she does have a memory problem. 

Did she ever have a memory problem before the 

accident. Did she have an injury to her head; ati | 

of these questions are designed to show that in fac 

she remembers what occurred. | 
Now, just one minute, your Honor. This ! 

was taken when she was in a Glens Fails Hospital at | 


a time when she had no motive to fabricate anything 
or so an injury couid find. And it says 2xactly 
the same thing. And it is exactly for thst reason 
that I say it is admissible. Not for the truth of 


| 
| 
| 
what it shows, but to show that at 4 time very clos¢ 
to the time of this accident her -- taken by some | 


representative of *-~ own attorney, she made the 


same statement the she has no recollection. And 


15 |i 


16 || 


ra 
ai 


| 
i8 || 
| 
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be 


therefore fe. coac thar 1S exactly why, because 
che jury has been viven coe idea that maybe she | 
joes have a recoiiection and she is hiding something 
-hat is the tone of the eross-examination her?. | 


THE COURT: Of course it is. 


MR, SPATT: So that's why that statement 


is important. 
THE COURT: What I suggest to you is that | 


is inevitable, the jury will decide that themselves | 


anyway. 


| 
MR. SPATT: Here it is, Judge. 
THE COUKT; And they argue it out in bain 
whether that makes any sense. My guess is they 


will conclude it doesn't make any sense. 
MR. SPATT: Here's something that's concrete . 
THE COUR?: Ur making believe. | 
MR, SPAT: But here's someciing that -- | 


THE COu: is. that's soc seme thing that '|s 


concrete. Somectiing that is coner e is the hospital 


record or the medical opinion at the time. ow 


| 
perhaps it is unfortunate, but see, the medical | 


belief that you can have traumatically incur amnesia 
with retrospectant effect is old as I can remember. 


Yocto’s hare sew . zreeing that to mind sertain | 


cnowlvdge ‘or abou 211, since 1929, when I first 


Ao. wha ee 1 


} 
heard about it, that you can have traumatic amnesia, | 


2D Be Fs 
he OD 


that is caused by tmpact and thet tctally obliterates 
| 


3 | the r2collection of the event and reaches backward | 
+ | in tine for varying distances back. 
" 5 | And I think there has been some cases quite| 
6 far back, but in any event to enveiop the few | 
7 moments in an accident, that's old aad I should | 
& } think there is something that would hardly be kia 
9 | in a case of extreme as this and would be all over | 
10 i the hospital record. It might not be, because us 
1 | Mrs. Weiner has pointed out, she wasn't going any- | 
12 where, anywhere. She was going to be immobilized | 
13 \ for some time. She had a broken nose and cuts on | 
14 i the back of her head. | 
15 I can't imagine they can look at the Ji Latijon 
16 " of the pupil and see whether or not there was 4 | 
17 jj shadow on the retina and all that. So, it ough! 
1s to be on the hospii.a: record. But since the | 
1y i beginning where che orthopedic injuries that it | 
20 | could have been over looked, I don't know how good 
21 | orthopedic doctors are. 
22 MR, SPATT: Well your Honor, 1 would Like | 
23 | to have an opportunity to submit some law on “his | 
24 point because 4s } ~-ad this little handbook which 


zs Lt take aloig with just for these times when it 


= SOTO CnemaenT® 


1 


| 

| 

2 | 

3 

4 || 
| 


6 | 


Ww 


ty 
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says -- if a witness’ cestimony is attacked as a4 
recent fabrication -- © 
THE COURT: Very familiar. 
MR, SPATT: I think that is, you don't 
think it has, but I respectfully do. -- "it is 
proper to show for purposes of rehabilitation that 
at. a time when there was no motive to falsify -- 
THE COURT: See, that's the part you fal 
down on. First, that it is not a recent fsbricatijon 
would hardly be called that. Because there is no 
question that she has consistently said this from 
the very beginning. We are all agreed on that. 
MR. SPATT: Except the motor vehicle repart. 
THE COURT: The motor vehicle report fully, 
naturally explains, we are all agreed on that. 
MR. SPATT: We are, but I dor ‘et know if 
the jury is, your Honor. 
THE COIMT: '© the jury isn't I would mn 
to tell them that, ordinarily inconsistent statements 
can't be shown. And reaily, you see, you have 4 
lot of prior consistent statements shown here. d 
she has testified here under oath that she never, 
that she never had any recollection of this accident. 


She has been aske* ~ell, two, three other occasion#, 


two other occasic has testified under oath and her 


Ztf oe Re ee ee 
answer was yes. Then L think there was the one 
unsworn statement which had nothing. 

MR. CAMERON: I asked her to read it and 4 
said in sum and substance was, you know, nothing 
about the accident, she said that was the sivned 
statement. | 

THE COURT: A long Line of wholly consistent 
testimony. Nobody haa ever suggested she evec satal 
inything else at any time. | 

MR, SPATT: Until summation. | 

THE COURT: Well if somebody happens at | 
this time of summation, then the blood will flow. | 

MR, CAMERON: Mr. Spatt, I have been steeihe 
here patiently in answer to Mr. Spatt's arguments, 
about the recent fabrication. Two parts in regard | 
to that section that he cites, it says, "If the time 


che made a statement -- in this particular case 


she had good reason to say she knew nothing about 


| 
this accident, i: is consiatent, that is the Rule | 
of Evidence is not applicable. Mr. Spatt that's a | 
question for the jury, your Honor. | 
THE COURT: No, you see -- 

MR, LEVITT: May I be heard 


THE COURT: What ever motive she has to 


visrepresent, she fF always had. But it is greate 


THE COURT: Pir. G@wacsni, st 
wore complex than wnen you start Caining avece ~~~ | 
| 


thing like this because things are in echelone , thig 
vas er.ough for a mother to remember. 
MR. LEVITT: Would your Honor correcr me 
£ 1 cm wrong. I think I agree with ay brother 
attorney on two things; disagree on one. Did your 
Honor say something about has to be a physical defect 


| 


in the car? 

THE COURT: No, I said there was no claim 
of that. 

MR. LEVITT: Except the tires, whatever 
they see in it. 

MR. SPATT: He didn't say that. 

THE COURT: What else? 

MR. ZAWACKTI: I think that again -- 

MR, LEVITT: I think I agree with Counsel, 
che proot of interest of this person, I think it is 
in now, and proof suze she may he lying is something 
which her own Counsel onder no conditions could 
bring out by innuendo, { think. With respect to 
recent fabrication, I think the cases are clear the 
accusation must be clear and direct, it doesn't say 
merely cross-examine someone on something is not 


constituting groun “or recent - aside from the 


inti itum>is (pho: -ic). 


tw 


THE COURT: _ +7) fon . we wevweoem™ = 
MR. SPATT: That is not wy - more So ~ 


they have gone so far away from that mere cross~ 
examination that i'm mere crossing examination time | 


od tigne again they have allowed prior consistent 


statements at a time when they had no motive 10 
cabricate especialiy in the case where the whole 
cross-examination is personated with one idea, this 
one trying to do something out of greed and tell a 
false story that she does not remember. And I 
think it is essential and highly prejudicial to the 
Plantiff in this case to keep ovt a statement taken 
In 2 hospital by her own cepresentat ive that says 
eyact same thine tine days after the accident. 
Fspecially when your Honor has iet in the mocor 
vehicle report. Especially then. 

THE COURT: You see -- 

MR, SPATT it very relevant anc 
naterial. 

THE COURT: Motor vehicle report vés 
offered against her. 

MR. SPATT: I know, but under those 
circumstances since that 4s a part of a thrust of 


eross-examination to show that she wasn't hurt that 


bad, she didn't have an head injury, she never had 


memory lapses before the accident, what is all ot 


| i| that 1or, your Kono: “nhac Mr. Cameron 80 apr, 


brought ouc, what is tnét co show, that she's 2 nice| 


tv 


} 1 lady or is it to show that she never had memory | 
4 ! lapses before, so now she's a liar? That's what 
5 | that was brought out to show and very effectively. | 
6 ait wie Dreught out to show here is a prior incon- 
7 | -tatent statement taken by her own representative as i 
8 | at the time she had vo motive. | 
5) | THE COURT: If 1 may put it this way: A | 
Lo || wholly artifieial foundation has been laid for the | 
“ae putting in of this, because it couldn't be any | 
12 \ possible basis fur letting it in excapt your mere | 
| offer of it. That created the situation because 
14 {I now the jury knows there is something in existence 
15 | which they have not seen because before that there | 
16 | oisn't a word in this record to suggest that at any | 
= time ehe nad ever said anything different. Though | 
18 | totally artful ‘£- é 2 has been presented 
| whereby esking au scument, you have suggested 
20 || that an occasion existed Lur her to ive said some- | 
21 | thing different. | 
22 | MR. SPATT: 1 did not. | 
23 THE COURT: And now the jury doesn't know | 
24 what she satd on th iliest dated occasion on | 
25 which she could of - i anything. This ‘s bhe 


w 


@ 


bal 


situation of your creation, not the Defendant's. 

MR. SPATT: I am not the one who s! owed 
her that statement originally, Judge, I didn't brin 
that scatement out @c all. One of the defense 
attorneys brought that statement ouc. 

THE COURT: Did you? 

MR, CAMERON: I asked her, your Honor. 

we, SPATT: 1 didn't bring that out, Judge. 

MR, CAMERON: Sum and substance of that 
statement, you know, being in the accident, she sat 
yes. | 

MR, SPATT: I did not bring chat a 
up in ry direct ~axamination. 

THE: COURT: “Sut he said what? 

MR, CAMERON: That I asked her to read 
both statements, the affidavit and the signed | 
statement. I said to her is it sum and substance 
of the stataugnict, you know about the accident, she | 
said yes. 

MR, SPATT: So nobody else said anything 
else but that, but I say that's enough for me to 
get into evidence becausr of the type of cross- 
examination. 


| 
| 
THE COURT: But don't you see it has been) 


said shatever has = -a gaid about her up until this 


Yj point does not intimace “alt wdc gu tewruad Annu Ane © 


i 


that she has ever 64i¢ anything different. 


3 | MR. SPATT [ know that your Honor, ! 

+ realize that. \ 
S| THE COURT: So i com: b to what I antd,| 

6 | only by your offering 1¢ that an issue is created. | 

? | MR, SPAT: Well 1 offered it in rood | 

B | conscience and without that, it was admissible | 

o | under the Rule that 1 he-re said to your Honor and 

10 || 1 still think it is. 1 most respectivefully chink | 

11 | that's classic. 

12 THE Cosi i overrule the objection to 

13 |! tts introduction in avidence which wasn't worth 

14 || making in any case. It is sustained. [t ts not | f 
15 | an occasion for showing 4 prior consistent statement! 

16 || Furthermore, there is no suggestion that e 

1% | contains anythin, other than prior consistent stacte- 

18 |! ment and theref.ce tiere iz no point in showing it. | 

19 Self-serving declaration went to call it that, what | 

20 | ever that means. | 

21 MR, SPATT: Well your Honor, please, | 

22 || rather than wa do the same thing before the jury 


! 
| with this affidavit , that was sent to the motor 
| 


vehicle, a sworn 8 yment, in which she said -- 


25 THE (OURT See, you are offer'ng nem ~~ 


tVA. | he 
by “BS 
now they could offer these things if they want it | 
because interested party. | 
| 
MR. SPATT: Well, I'm offering them for | 
| 
this, I don’t want to repeat it or beat a dead hors4, 
but this whole cross-examination in ay opinion was 
going to show that sue had so -o 


THE COUR”: See, you wanted to prove that 


MR. SPATT: That's right. That's right. 
And these statements, this one is under oath. 

THE COURT: What do you want to offer 
this as an admission that she has no recollection? 


| 
| 
| 
| 
she had no recollection. | 
| 
| 
| 
| 
MR, SPATT: Correct. | 

| 


| 
THE COURT: Hew about that? | | 

MR. CAMERON: Your Honor, it's eer 
again for the same reason she's testified. 

THE COURT: No. because his client in thi 
case is Audrey -« 

mR, SPAT: L offer it for another, your 
Honor. 

MR, ZAWACKI: He forgets who his client 
ig, thet is not his client on the stand. He has 
no right to rehabilitate a party who he is suing, 
that's what: he is ing to do here. 


Mi:, SPATT I have a right to put any 


24 


25 
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wltness that's on the stand -- 
THE COURT: See, the situation 
MR, SPFATT: The rule on this statement 


after a recent fabrication, Judge, does not relate 


| 

to a party, only, it reiares to both the -- | 
THE COURT: Of course it has nothing to Hi 

with parties, nothing to do with parties at all. | 
{f vou want to offer it against her as an adverse | 
party, that's another matter. | 
MR. SPATT: I do, your Honor. 

MR, LEVITT: No inconsistency. 

THE COURT: Sure, does it mean that the | 

whole artificial case is full of inconsi tency? 
MR, LEVITT: No, it becomes 4 oak: sali 

| 


declaration when he offers it to sustain, not to 


contradict. 


THE COUK:: But now he's got her cied 
down, tied to the Jimission that she had absolutely 
no recollection ui cil ‘ | 

MR. LEVITT: But she hasn't denied it. f 
it's only, if your Honor please, when she denies ie,| 
that he can offer a statement to contradict her. | 

THE COURT: No, see, ve are talkin; about | 


parties, not abou! -tenesses. 


Mi. LEVIT Yes. Even with a party, 


| 
| 


24 


when 3 party of a party denies something he can 


contradict,that party in writing or by various sides 
ways, but for our purpose by writing he could do it.| 
But sne said nothing which is contradictory,she said 
sometaing to Bo and so, Ll he is doing is offering 
a consistent statement to consistent testimony. He | 
is not contradicting ner. | 
THE COURT: I know, but he is offering a | 
| 


consistent pattern of admissions which ties it down 


for all time. As against the argument on the other 


side. | 
MR. LEVITT: ut course I understand ee 
but . respectfully submit you cannot offer a lores 
ment for chat. 

THE COURT: All right. You can offer it 
as a prior consistent statement Co rehabilitate on 
a fabrication. 

MR, ZAwaccl :es of course you can. 

THE COL”. he ig an adverse party, he 


put her on the witness stand, got her to admit she 


had no recollection and he can prove that as often | 
as sha admitted it. If by cumulative but, that's 
all. But it's not coming in as prior consistent 


statement to bolst - up anyching about fabrication. 


MX. SPATT Your Honor, I am going to 


2410 


| . r beth ct these gtatements in «evidence when rhe 
° . | 
it 
! jury ¢ s hack. I just wanted to clear that up | 
li 
\ so lL won't do anything that's going to cause any 
+H problems more than norwaliyv. I mean. 
! } 
TH SOURT: 1 have already ruled | 
6 on it. I sav the come in as admissiors but not 
‘|| ac prior consistent statements to confront the | 
| | 
a) accusation of recent fabrications. 
| ; | 
| MY? LEVITT: tie have an exception. 
| 
10 | TH! COURT: Oh heavens, yes. | 
ta |! MR, LEVITT: Thank you. 
\| MR, SAME? Ss: our Honor, is thac the 
} 
signed statement «04 -.~ yftidavit? | 
| 
I THE COURT: Yrs I think they add | 
3 | ahsolurely nothing, either of them. | 
0 | M2. CAME2ON: That: would be Piantiff’s 
+ na | 
; 
Tame mt ‘LER | 
j ! 
por || TH! COUR e vive a number to tle | 
\\ 
VI af’ idavit’? | 
AL |i THE CLEt: No. str. 4 was the starement 
| MR, SPATT: The statement is 4, 
5 |! Nour or identification. 
| 
+ {I rips SOURT: Then the affidavit will 


| | 
16 | Mi. IPAIT: :mht. 

| 

| 


{ 
‘ <> 
2146 
| (Whe: -upon the jury enters the courtroom at 

; 3 


| 
2 | 4:24 P.M. and the following proceedings are resumed | 
3 | in their presence: ) 
4 | MR. SPAT: Your Honor 1 offer in eviderce 
: 5) | the statement datea March 16, 1971, and the ais 
6 dated October 15, 19/1 as separa.e exhibits. | 
i THE COURT: October 15; is that right? | 
m | MR. SPATT: Pardon ue, sir? Yes, sir. | 
9 || THE COURT: 1971. | 
10 i THE CLERK: Received, your Honor 4s | 
11 Plantiff's Exhibit 4 and 5 in evidence. | 
i2 i (Whereupon a statement previously iia aa 
| and marked Plantiff's ©xitbit 4 for identification | 
14 is received and marked Piantiff's Exhibit 4 in | 
| evidence by the Clerk of the Court.) | 
16 | (Whereupon -n affidavit is received and | 
7 | marked Plantiff's Exhibit 5 in evidence by the chert 
is || of the Court | 
19 i MR. SPATi. i have no further questions | 
ill | of this witness. I would like to read the atacenedt 
21 || now, your Honor, of March 16th. | 
22 | TH! COURT: Did you have any further 
23 questions? | 
24 | MR, “AWACKT: 1 have. | 
rHE “COURT: vo ahead. | 
| | 
| 
i | 


|} RECROSS-EAAMINATIOD 


vk 
. , j ~ 


~ | BY MK. ZAWACKI: 
yi . . ' err 
Q Mrs. Weiier, you made a special trip up 


9 


4+ | here for the trial of this ase: 


5 | A Yes, sir. 
6 Q You live in Alabama? 
é Yes 
Ss } Discussei th’ ; case I assume with your 
9 husb?  . G | 
husbind lefce have you? 
id ‘ Yes. . 
tl Discusse | it with your mother-in-law? | 
12 A Not very much. | 
13 | Q Do you siy Mrs. ve ner that you were never 
i4 | aware until his Honor made that statement, you were never | 
5 | aware that if the suit was successful against you, that is, 
16 i? you were found negligent, that you were never aware that 
17 ou and your husband would get the money? ® 
Is || MR. SPAT! I object to that; it has already 
ly been asked. | 
20 THE COURT: Yes, think hat's been | 
a fully covered. 
22 1 Q (By Mr. sawack1) Mrs. Weiner, you ’re 
23 |), now aware of course you know I 1: a lawyer. If we win this 
24 | case you and Il, you and your husband get nothing: 
25 || " That's correct. 
\ 
i] 
i 


————— 
Se 
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Q But if you andl -- 

MR. SPATT: L object to Chat as an imprope 
statement of the law leaving out the fact there are 
two other defendants that we're suing here and I 
would like to have the jury know - instructed that 
if we get a verdict against the Greyhound bus or 
the other defendant, that the same pecuniary loss 
will exist. 


THE COURT: Certainly. 


MR. SPATT: Se there -- 

THE COURT: ‘That's perfectly clear. In 
other words, where au accident is the result of the 
fault of more than one person, than one, that both 
bring 2bdout the accident and they are both at fault, 
then the person who is damaged can sue either or 


both. LE only one or two personas sued are found 


! 
| 
vy the jury to be at fault,chen of course the “| 
goes on against the one who is found at fault. 
Damages would be in any event igs what the injury 
would be; what the jucy cound that was sustained by 
the Plaintiff ana the judgment would be in that 
awount and it woulda't be any larger or smaller 


because of the aumber of defendants who were ~~ 


because the size of the judgment is only on the 


amount o!! damages four i, the plaintiff has sustained. 


th 


6 
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Q (By Mr. Zawacki) Mrs. Weiner, had you 
ever given a signed statement by about this particular 
accident to your lawyers in New Jersey? 


A I can't remember. 


Q Do you know I am talking about your lawsuit 


in New Jersey? 


A Yes. I can't remember very much contact 


with lawyers about that suit at all. 


Q Well, weren't you deposed in that case; 


|| didn't you give a deposition in that case in New Jersey about 


|| this accident? 


A No. 


MR. SPATT: If your Honor please, that 


juestics was asked in direct and cross-examination 


by Mr. Zawacki whose answer I don't remember. 

THE COURT: I think so. It's 
possible. I think so, someone has. 

MR. CAMERON: I did, your Honor, I did. 
She didn't know. 
Q (By Mr. Zawacki) But you were involved 

in a separate case over in New Jersey! 

MR. SPATT: I object. 

MR, LEVITT: I object to that if your 
Honor please. 


THE COURT: vi ase -= 


is ae) 
Zac 
MR, LEVITT: Because now I am going to 


ne 


i| 

‘ | bring out if your Honor please with your Honor's 

$ | permission what was ~~ my driver was involved in. 

*| THE COURT: No, you are not 

a MR. LEVITT: With your Honor's permission, 
6 | I said. | 
7 | THE COURT: This is going to stop right 

8 | here. 

9 | MR. ZAWACKI: May I ask this question? 

” | THE COURT: I don't know, I haven't heard 
n | it, Mr. Zawacki. 

| Q (By Mr. Zawacki) Didn't you give testimon 
13 in New Jersey in the case where your husband sued you? 
14 | MR. SPATT: I object to that question if 
15 | your Honor please and ask that question not be answe ed 
16 | as being irrelevant ana immaterial. If Counsel had 
17 tl such testimony, let bim produce. 

ly 

18 } THE COURT; Yes, I think that’s it. 

1° | MR. ZAWACK1: L don't know if there is any 
20 | given, your Honor 

2i THE COURT: ‘hen you should not have inquired, 
22 just taking up too much of our time. Find out ove 
23 the weekund. 

24 Q (By Mr. Zawacki) Is the New Jersey case 


25 || still going on? 


£00 


i 4 No 

*% MR. SPAY": 1 object to any other testimony. 

| THE COURT: Mr. Zawacki, let's mve on. 

+ MR. LEVITT: May we go before your Honor 
5 | now? 

6 | THE COURT: No, we are going ahead with 

7 | this. 

8 || Q (By Mr. Zawacki) Would you tell me what 


9 || the name of the lawyer was who represented you in New Jersey? 


10 || MR. SPATT: I object to that. 
ny THE COURT: Now he m»y have thet, he can 
12 | get it. 
3 | MR. SPATT: I don't know anythiag about 
14 | this case in New Jersey. It is the first time I 
15 | heard about it. 
16 | THE COURT: I'm afraid you'll have to ask 
17 | the witness. : 
18 | Q (By Mr. Zawacki) Who has the name of the 
19 || lawyer that represented you when your husband sued you? 
20 MR. SPATT: i will object to him going on. . 
21 THE COURT: fet it after this session of 
2| court is over from ie Weiner. 
23 | MR. ZAWACKI: I have no further questions. 
. 


MR. I] EVITT: just want to ask the same 


24 MX, CAMERON: No questions, your Honor. 
| 


ee! 


i question; is your husband suing you in New Jersey? 


2 MR. SPATT: I object to this. 

3 THE COURT: C'mon. We decided - I decide 
4 we are not going into that. Anything further, 

5 gentlemen? ; 

6 All right, you are excused Mrs. Weiner. 

7 (Witness excused.) 

8 MR. SPATT: Your Honor, knowing that it's 
9 late and I don't know what you are ~ I know you are 
10 | very very hard working. 

11 | THE COURT: Witness’ testimony will be 

12 brief? 

13 ! MR. SPATT: No, sir. 

14 | THE COURT: Il imagine the jury would like 
15 |} to go home. Ali right, then, the jury, we will 
al recess now or adjorn now until 10 o'clock on Monday 
17 morning. Check in downstairs. Please be on 

18 time. Please do not discuss the case with anyone 
19 or amongst you on the jury until finally given to 
2w you to decide. 

21 (Whereupon the jury leaves the courtroom 
22 at 4:35 P.M.) 

23 (The foliowing takes place out of the 

24 presence of the jury: 


25 THE COURT: yanted to get some idea 


nw _ 


from you about how long you thought the case would 
take and what other witnesses you expect to have, an 
so on. 

MR, SPATT: { anticipate that I will be 
substantially through with my case by Monday or ac 
the latest Tuesday morning. 


MR. CAMERON: i'm glad tc know this, I 


intend to bring the Stones in Monday with your Honor| 8 
permission. Shall we wake it Tuesday then? 

THE COURT: I don't know, what do you 
think? 

MR. CAMERON: Because they have to come 
down from Vermont. 

THE COURT: Where is Brown --~ 

MR. LEVITT: We will have Brown here, yes, 
Judge. 

MR. CAMERON: Weli, I won't mind -- if he 
wants to put on Brown - if you don't -- 

THE COURT: He is sure to have Brown here, 
maybe we will do Brown next. 

MR, LEVITT: I will have Brown here. 

THE COURT: Other thing we were looking, 
we were looking, the morals of the case in the part 
of the digest that Mr. Levitt showed us, by the way, 


that the digest title Death. 


And the cases are pretty much tucked away 
in Section No. 33 and 24, 25, but there is an ARO 
Second, was that in 97 AL Second? Am I telling 
you what you already know which collects all the 


cases and apparently this whole question has been 


faced in half a dozen courts. Always in the same 
artificial terms. As far as we can make out that i 
the same result . That I think New York is if any 


thing, the most outspoken among judges usually in 
local courts of not particularly liking cause of 
action. Particularly of course where the sole 
beneficiary is the alleged wrongdoer. But the 
case seems to go right along anyway. 

I think we simply have to live with it, but 
the officialty of it is so overwhelming that the 
real issues are simply concealed from the jury 
because I would suppose that the real issue in this 
case is the carrier and insurer of this risk. And 
are the damagss real, 80 On, because in a death 
action that's pretty ay. 

Bu. except tov demonstration purposes, but 
creates a very artifi-isl situation wnen instead of 
going out in front wich an open - we are required 


to go out at this man, p -llow fight-way, that thet’ 


it, all but impossib} or us to act sensibly. 


1 | And I don't think we are particusasasy “wee wn ~~ me 
2 | people, any of us. But we have had to do here 

3 | today - it's been pretty silly. 

4 How we ever get the law turned around and 
| attack these things sensibly, I don't know, but I 

6 | would suppose that in the world of compulsory 

“| automobile liability insurance that we graduated 

8 | from all that nonsense. Besides which I'm not sure 
9 | they have in New Jersey. 

10 | MR. ZAWACKI: More liberal here than that. 
| MR, SPATT: No compulsory. 

12 || MR. LEVITT: Accidents. . 
13 ! MR. ZAWACKI: No it's no fault in New Jerspy 
14 } that they make it. 

15 1 MR. LEVITT: Before I forget, -- does 

16 } your Honor want us tc leave exhibits here? 

17 THE COURT: No as long as you each - 46 

18 | you are all cleared with whose charged with responsi 

; 19 || bility. 

20 | Well, it is so hard to tell because you 

a don't offer an exhibit from your own file, sometimes 
22 you offer one from the other fellow's file. 


Monday morning, I will respectfully ask your Honor 


to charge to the jury - advise the jury that any 


23 | MR. SPATT: May I ask your Honor co on 


16 
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discussion of any case other than the present one 
is relevant and material to the issue in this case. 
I think that should be done. I think that whole 
line of cross-examination had no purpose whatsoever 
except to prejudice this jury and inflame this ju 
with no relevance whatsoever of the issue of 
negligence or anything else in this case. 

MR. ZAWACKI: Well your Honor, i will 
reply to that. I don't know if I should. But I 
intend to bring out when the witness Mr. Weiner 
takes the stand that he was part in that vehicle 
and he chose to charge his own wife with negligence. 

Now if he says he doesn't know what 
happened, I think he sworn, I think his statement 
was sworn, she was guilty of negligence, she made 
those statements againsc her, didn't sue Greyhound 
and didn't sue Mr. Brown. 

MR, SPATT: Welt if your Honor please, 
{f he has any statements under oath -- 

MR. ZAWACK:: Summons, the complaints. 

MR, SPATi: Js it verified by the 
Plantiff? 

MR, ZAWACKI: Offhand I don't know. 

MR, SPATT: That would be something else 


42. ZAWACKI You got $35,000. 


aera eo naar. He WOULG GV Veen eeCQt"  }.}.@.©@}@}©}©©6hhm 
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1 THE COURT: What bothers me -- 

2 MR, ZAWACKI: Got 35,000 from his wife in 

3 | New Jersey. 

4 MR. SPATT: How could he sue his wife in 

5 New Jersey? 

6 MR. ZAWACKI: Over there the carrier pays 

7 off. 

8 | THE COURT: They don't have the interposep -- 

9 MR. ZAWACKT: Not in New Jersey. 

10 THE COURT: And anyone have the one-third 

m MR, ZAWACKI: No. 

12 i THE COURT: Insurance law? 

13 | MR, ZAWACKI: Only the insurance that -- 

14 || In other words -- 

15 | MR. SPATT: I did not represent -- 

16 THE COURT: Trouble again is, you see, 

17 this is what's been going on. It bothers me from 

18 | your point of view Mr. Zawacki becoming increasing] 
19 \ obvious when you think in these terms representing 

aa the carrier or others than your client of record. 

| This is getting incredibly awkward. 

22 : MR, ZAWACKI: Your Honor, the fault is 

23 | not mine. 1 don't see your Honor says that. The 

24 | fault here is that the proceeds of this lawsuit go 


to the nother and fa: r, that is something that 
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cannot be kept from the jury. I know the jury - 


I don't think the jury is - in the jury - is any 


error to think they can take it out of one pocket 


4 and put it in another. | 

5 THE COURT: 1 don't know what you 4re 

6 going to do. When we get sensible people, it 

7 just doesn't stand up. Yas, we are not allowed 

8 to take the mask off. 

9 \ MR. CAMERON: This maybe somewhat 

10 | academic, Mr. Zawacki, getting that information 

11 | to indicate there has been & law cited, have an 
12 | affidavit or has been testimony or complaints by 
13 | the husband against the wife in which to bring it 
14 | out, it would be academic on my cross-examination 
15 ! because I believe | certainly have that right. 

16 THE COURT: You can bring all of this | 
17 1 out. Yes. And anyone of you could show, : 
18 Mr. Zawacki could have showed or the Plantiff | 
19 | could have showed that the amnesia was a watter 
20 || of medical recor 

of MR. SPAT! Just in that respect your 
22 Honor, excuse me one minute. Did Mr. Zawacki - | 
23 1 would you be good enough to tell me whether they | 
~ served a subpoena for her medical ords, you | 
| said there -- | 

| | 
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i | MR. ZAWACKI: I did not serve a subpoena 
i! 
2 } for her medical record. 
! MR. SPATT: I see, then if your Honor 
3 ‘ 
4 | please, I will have a subpoena served for her 
| hospital records. 
THE COURT: See if you can get ahold of 
6 | 
those. Because if there is any, you know, if the 
a - 
| is some real question about it, then I think that 
g || 
| we don't end up with the burden necessarily. 
9 || 
| MR. SPATT: 1 also have been thinking 
10 | 
ain your Honor if you have a few minutes, just about 
i} 
, || your Honor's wethod of the -- 
12 | 
| THE COURT: You better listen to this, 
13 || 
14 || gentlemen. 
} MR. SPATT: My own feeling is that the 
15 || 
1 preferred way to do it as it has been done on other 
16 || , 
| occasions is to allow the jury to apportion tha‘. 
17 || 
| THE COURT: Of course. | 
18 || 
| MR. SPATT: And at the same time as the | 
19 || 
} 
] verdict. That is i think -- 
20 | 
, THE COURT: Not preferred by me. 
e 1} 
; pat it 
MR. SPATT: Well I say that your Honor 
22 || | 
| that the courts have been through a little bit of | 
23 | | 
24 | it in the State Courts, f think even perhaps even 


more than in the Fed. .--L Courts. 


ae a re er aS 
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{THE COURT: I certainly hope 80. 

MR. SPATT: They have come around that 
classic case involving 4 fire up in Westchester 
County where they spent weeks and weeks trying the 
question of negligence; they came to a verdict 
against two people, then when they did the apportion- 
ment, they did it exactly in the reverse. They 
then took all the testimony and made a contrary 
finding on the second issue. And the Appellate 
Division of the Second Department said you shouldn' 
have done that Mr. Justice Dagliardi which I think 
was hin. 

MR, ZAWACKI: It was Futesberg thet 
caused all the trouble, he's not in this. 

MR. SPATT: I'm almost as bad as him 


now anyway. 


ae 


THE COURT: What case is that? 


MR, SPATT: I will get you the citation. 
1'1l have it for you. 


MR, ZAWACKi : Everybody against the 


community center. 
MR. SPATT: It was the Jewish Community 


Center fire case where the kid was accused of arso 


Well, 1 work tomorre:., ut you'll have if with you 


I'll get the citation. I'll have it here with | 
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1 | Monday morning, Judge. 1 don't think I'll be able 
2 | to get it before that. 

3 | THE COURT: All right. 

4 | MR. SPATT: In there they said we shouldnt 
5 do it this way, you should do it, so that they 11 

6 be no inconsistencies later on. We don't have to 
7 | go over the same testimony again. Let this jury 

f | get the question. If you find there are more than 
9) f one liable, decide in what proportion they are 

10 1 liable. That is similiar to what they have been 
| doing. 

12 THE COURT: The only difference with 
13 | that is I wholly disagree. 

> MR. SPATT: I see. Thet is a fatal 
if difference, Judge. 

16 i MR. ZAWACKI: If I may in this, I don't 
17 4 know who your Honor -- 1 don't know in my experienc 
is | in a case such as this if the jury came back agains 
19 || the three defendants there would be an additional 

20 | charge if Counsels sometimas is given 4 chance to 

n | sum up Zor 4 few minutes on that issue. If we do 
22 | it Mr. Spatt's way they have no chance to sum up | 
3h on the dollar issue. | 
said THE COURT: That was very much my teins 
25 The issues are bette: ken up separately because 
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1 otherwise the jury 1 think is likely to think of it 
2 in terms of, oh, well, let's sort of spread it 
3 around. 

4 MR. CAMERON: Also your Honor -~- 

5 THE COURT: But that's not right. 

6 MR. CAMERON: -- if we do it Mr. Spatt's 
7 | way, our summations wouldn't - I doubt would 
8 certainly be longer because I have to hit on both 
9 issues. 

10 THE COURT: Having you fellows in -- 
un | each other. Is that right Mr. Spett? 

12 i MR, SPATT: I only add, no, I only expec 

! 


they will represent their own clients. I'm sure 


14 } they will, Judge. 

15 || MR. CAMERON: It would be better if we 

16 | had double summations. | 

17 | MR. LEVITT: I think things are getting | 

18 | a little deep now when we speak of getting -- | 

19 || MR. SPATT , mean additional representé ion 
20 which I'm sure they wil] 

24 |) THE COURT: i think we have had enough. 

2 | (Whereupon che Court {s adjorned for the 


23 | day at 4:45 P.M.) 
24 
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l MR. SPATT: I would like to call Louis 5. 
2 | Weiner to the stand, sir. 
3 
i 
4] bLoutrs B. WEINER, called as a witness, | 


5 | first being duly sworn, testified as follows: 


6 | MR. SPATT: If your Honor please, before 


~ 


I ask Mr. Weiner any questions, I would like to 


° offer the hospital record in evidence. 

9 | THE COURT: The Julie Weiner? 
10 | MR. SPATT: Yes. 

1) MR. ZAWACKI: I have no objection. | 
12 | MR. CAMERON: No objection. | 
13 | MR. LEVITT: No objection. | 
| THE CLERK: Plaintiff's Exhibit 6 in evidence. | 


5 | (So marked) | 
16 THE COURT; That does not mean, memvers of 

17 || the jury, that you are going to have to read it, 
18 | but you may have to refer to those parts of it to 
19 |) which counsel direct your attention. | 
2 | DIRECT EXAMINATION 


21 || BY MR. SPATT: 


22 |i Q Mr. Weiner, where did you reside on March 
7, 1971? | 
24 |) A In Parsippany, New Jersey. 


wh 9 Where do yo: :side now? 


— = Sy, puck the same. | 


L. Weiner-direct 


tr 


THE COURT: There is something I did want to | 
| ask counsel about, if you would come up for just a4 | 
moment, and this mechanical question reminds me of Ae] 
(The following occurred side bar.) | 
6 | THE COURT: Of course, the complaint alleges | 
that the Weiner car was MR -~- somet.. ug or other -~- 
| New York registration. | 
MR. SPATT: It must be New Jersey, your Honor. 
THE COURT: Does it show up in any photo- 
| graphs? 
MR. CAMERON: I saw a picture of the car. It 
had Jersey plates. 
MR. LEVITT: I don't think that there would | 
be any difficulty in agreeing on it. 
MR. CAMERON: It is a Jersey plate. 
Mu MR. LEVITT: Judge, I objected to all the 


testimony that was given with respect to who gets 


the money, who has an interest in it. I had a 
wn | 
os continuing objection to tnat, but I am repeating 
each one. I didn’t want to interfere each time. 


all | MR. SPATT: 1 aiso, of course, have an ob jec- 


tion to that. 


“4 THE COURT: When we get to damages~~ 


MR. SPATT: 7 I make a suggestion? At a 


| 


tw 


a 
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er es s 4b seemed wail? 
L. Weiner-direct 
propitious time, either this morning or this after- 
noon, or any time, your Honor, I would like to speak 
with you and counsel in your chambers about a pos~ 
sible solution to this. 

THE COURT: We have the charge language ready 
for you and you cah look at it together, and that 
might help us in our thinking. 

MR. SPATT: I am talking about something 
other than that, your Honor. 

(The following occurred in open court.) 
SPATT: 


Q Where do you live at the present time, 


Mr. Weiner? 


A Huntsville, Alabama. 

Q How old are you, sir? 

A Thirty-three. 

9 What was your occupation at the time of this 
accident? 

A An enginee: 

Q Who were you employed by? 

A At that time I was employed by Western Electri 


in Princeton, New Jersey. 


Q Who are you employed by at the present time? 


A Teledyne, Bre 1 Engineers in Huntsville. 


| 


Nm 
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) In what capacity? 
A Engineer. 
q How old was Julie at the time of this acci- 


dent, Mr. Weiner? 

A She was ten. | 

Q Were you the owner of a 1964 Chrysler 
Imperial car involved in this accident? 

A jl was. 

Q And at the time of this accident, as your wife 
told the jury, you were on your way to a ski vacation or 4 | 
ski holiday; is that correct? 

A Correct. 

Q What time did the family get up in the morn- 
ing that day, W~. Weiner? 

A I don't recall. ie exact time. It must have 


been like eight or nine in the morning. 


Q You were then sometime “4uring the day 
involved in packing and ioading the car for this week 
vacation? 

A Correct 

? What time, at, did you leave your house 
that da;? 

A I am not again quite sure, but it should 


have bean about noon or 8 sly thereafter. 


nN 
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Q who was driving the car at that time? 

A I was. 

Q Where were the children located in the car? 

A They were in the back seats. 

Q And do you know where in the back seat? 

A No, I don't. 

Q Did they remain in the back seat all the time 


up to and including the time of the accident? 

A Yes. 

Q Will you tell the Court and jury what route 
the car took to get to where the accident occurred? 

x We went north in New Jersey until we got on 
the New York State Thruway, and I don't recall, there are 
several alternate routes to take to the Thruway, and I don't 
recall which I took on that day. 

Then we went north on the Thruway, through 
Albany up the north way, you get up the north way and taxe 
Route 149 east towards Whitehall, and I forget the name 
of the other towns, and from there I can't remember the 
road names although I think I can reconstruct the route 
driving it. 

Q At what point did you enter the New York 
State Thruway? 


A I don't recali, I don't recall which route 
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we took. We would have entered either down by the Garden 
State Parkway, if f took the Garden State Parkway, or 
Spring Valley, if I went up through New Jersey. 
Q pid there come a time during the time you 


were on one of these roads that you changed drivers? 


A Yes, sir. 

Q And do you remember where that was? 

A It was somewhere on the Thruway south of 
Albany. 

Q who drove at that point? 

A My wife Barbara took over driving at that 
point. 

Q Did she drive from that point to the point 


where the accident occurred? 


A Yes, sir 

Q Was she driving at the time of the accident? 

A Yes. 

Q How lona were you driving when you left your 
house? 

4 I didn't clock the time. It should have 


been several hours. 
Q How were yo. °23eling that day, Mr. Weiner? 
A Quite sick. 


? What kind co ick? 


or 


6 


274 
L. Weiner-direct 

A Well, it's hard to define, groggy from -- 
from what I recall, groggy, headachy; I was not sick to 
my stomach, but I could not stay awake. I wanted to sleep 
all day. 

Q In fact, you were sick to the extent that 
you almost considered canceling the trip; isn't that 
right, sir? 

A That's correct. We talked about that and 
decided that we would go anyway and see how I felt up 
there. 

Q In any event, how long was your wife driving 
the car from the time she took over until the time the 


accident occurred? 


A Again, I don’t know in exact time. It 
should have been several ~~ three, four hours. 
Q What were you doing just efore this 


accident occurred? 

A Sleeping. 

2 How long haa you peen sleeping? For what 
period or what length of time or what length of distance 
had you been sleeping? 

A I had been : ‘-3ping pretty much from the 
time I gave the driving to Barbara until the time of the 


accident. I woke up on 8 brief occasions, but I was 


to 
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asleep for most of the time. 
Q Mr. Weiner, do you remember testifying at an 


examination lefore trial? 


A Yes, sir. 

Q In this court in August of 1972? 

A Yes, sir. 

Q Do you remember being asked questions by 


various attorneys, all the attorneys in the case at that 
time? 

A Yes, sir. 

Q Mr. Weiner, I want you to tell in your own 
words what you remember, everything that you can remember, 
about this accident. Please tell the Court and the jury. 

A I woke up. I was laying down in the front 
seat of the car, in the passenter's seat, I was laying to 
my left. I woke up and started to sit up, and as soon as 
I could see out the front wind screen I saw a guardrail 
and it was obvious we were going to hit it. I don't know 
why it was obvious, but as soon as I saw it I knew we were 
going to hit it, and I was aiso staring at pretty much 
the dashboard of the car 

Then I remember seeing the front of a Grey- 
hound bus filling the entire windshield, the words, ‘“Grey- 


hound" were from side to sic.:, and that‘s all I remember 
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until I was being taken out of the car. 

Q Do yov remember whether the car made contact, 
your car made contact with the guard rail? 

A I ‘on't remember contact with the guard rail. 

Q Do you remember a4 contact between the car 
and the bus? 

A No, I don't remember that either. I have 
again two fragmentary memories, one about to hit the guard 


rail and one about to hit the bus. 


Q Did you sustain injuries in this accident? 
A Yes, I did. 
Q What injuries did you sustain? 


MR. ZAWACKI: That's objected to. 

MR. LEVITT: Objection. 

THE COURT: He can testify to his own symp- 
toms, but not, of course--he is not in a position 
to furnish a medical diagnosis. 

A My upper and lower jaws were broken, most of 


my teeth were knocked out; my nose was pretty much severed 


from my face, my eye socket was broken, blown out fracture, | 


I believe the doctors called it; various cuts and contusions 


about my face, and I had a broken foot. I don't remember 


which foot was broken. 


Q Mr. Weiner, do you know what road your car 


Lv) 


on 


ju 
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wass on at the time of the accident? 
A Route 149: 
Q Do you know how long the car was on 149 
before the accident? 
A I don't know the length of time. I know the 
route and approximately where the accident occurred, 80 
it should have been a half hour, an hour down tre road, 
but I again didn't have any indication and didnt measure 
the time. 
Q Do you know how fast the car you were in was 


going at the time you woke up and saw this guard rail? 


A No, sir. 

Q Or any time during this sequence? 

A No, sir. 

Q Do you know at any time what the speed of 


the car was when it was on the thruway? 
A No, sir. 
Q Do you remember being asked this question on 
page 24, line 10-- 
MR. SPATT: Your Honor, I am sorry I don't 
nave another copy of it. 
THE COURT: I don't need it. I will hear it 


the same as the jury. 


2 "Question: you know what speed she was 
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driving at? 
“angwer: I don't know for a fact, but if 
it was wicnificani‘y above the speed limit I know 
I would have said something. I would assume it 


was about the speed limit.” 


And you were referring to the New York State 


Thruway at that time. Did you give that answer to that 
question in August 1972? 
A Yes, sir. 
Q Andthen the next question: 
"Question: What was the speed limit? 
"answer: On the thruway I believe it is 
60 or 65 miles an hour." 
Did you give that answer to that question? 
A Yes, sir. 
Q Now, did you know anything about a third 
vehicle involved, a vehicle owned and operated by the 
Stones? Did you know anything about that up to the time 


that you saw this guara rail and saw the bus? 


A No, sir 

Q You found out about that later? 

A Correct. 

Q What kind of tires did you have onthe back of 


yoar car, Mr. Weiner? 
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A Studded snow tires. 
Q Will you tell the Court and jury what are 

studded snow tires? 


A A snow tire is a tire that has a deeply cut 


tread for biting into the snow. Studded refers to the fact 


that there are little tungsten carbide tipped studs that 
stick out of the tire for aripping better on ice. | 
Q What kind of tires did you have in the front 
of the car, Mr. Weiner? 
A Well, I am not even sure t remember the brand 
name right now, but I believe they were purchased that fall. | 
QO That would make them relatively new tires, | 


Mr. Weiner? 


A I think 50. Conventional size tire for the 
a | 
car, whatever it was. n't recall right now. 
Q Do you have any memory of the condition of the | 


roadway on Route 149 any time after you got on it? 


A No, sir. i woke priefly~- Well, I awoke 
briefly when we got off tne northway and got onto Route 149, 
and at shat time it wa wing sightly. 

2 Do you have any knowledge or cemembrance of 


the condition of the roadway shortly before this accident? 


A No, sir. 


) Wher, you wo ip and saw the guard rail? 


| ~_ #208 <2 waration. 
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1 A No, sir. 
| MR. SPATT: No further questions. 


i MR. ZAWACKI: I have no questions, your 


| Honor. 
¢ MR. CAMERON: Just a few questions. 
‘ \ CROSS EXAMINATION | 
8 || py MR. CAMERON: 
. Q Mr. Weiner, how long have you been in this | 
" courtroom the last week, prior to giving your testimony on | 
| 
un | the stand today, approximately? 
. | A How long was I in this courtroom? | 
* Q Right. | 
mY A I was here on Monday, Wednesday and Friday | 
" of last week, and this morning. | 
” Q For three or four days, correct? 
“ A correct. 
os Q During that period of time did you have 


occasion to read the transcript from your examination before | 
trial that was taken in this court on August 3, 1972? | 
A No, sir. 
Q Have you nad occasion to read that transcript 
from the time you gave that testimony up until the time you | 


came here to court today? 


A Yes, sir, * tly after I gave the testimony 


; ae a Yas. 
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I received a copu of it in the mail that I had to sign, and | 


I quess have notarized, attest to its correctness. 


Q Did you make a copy of that transcript? 
i A No, I did not, sir. 
Q When did you receive that transcript after 


the examination taken back in August og. "Tae 
| A I don't recall. | 


Q So it is your testimony that you have not 


seen that transcript in effect for over two years, correct? 

A That's correct. 

Q The testimony you gave here today was based 
on your recollection of this accident? 

A Correct. 

Q At that examination before trial, do you 
recall being asked this question and giving this answer, 
this is from the EBT of Mr. Weiner, page 15, line 13: 

"Question: What was the first knowledge you 
had that an accident was about to take place? 
“Answer: . was sieeping in the front seat | 
at the time. I woke up. I was lying down at the 
> H time. I started to get up and I saw a guard rail 
| on the right-hand side approaching. I felt we were 


going to hit it but T didn't feel the impact. Then 


ok I saw the front of . 2 Greyhound bus,and that's all.” 


| 4 


——_ aT wae waeahi@ia@., Whiark- -* VwuN-~ 


282 


L. Weiner-cross/Cameron 


2 Do you recall being asked that question and 
3 giving that answer? 
} | 
4 | A No, not preciscly that question and that | 
5 || answer, but yes, a question like that, and that answer. | 
6 | Q And you have not read that transcript prior 
7 | to coming to court today? | 
8 A Correct. 
9g || ) Would you agree that that answer at that 
10 || examination before trial was almost verbatim with what | 
| 
11 || you gave fron the stand about five minutes ago? | 
12 || A It sounds pretty much the same. I was relat- 
| 
13 || ing the same thing. | 
14 || 9 Almost word for word, correct? 
15 | A 1 don't know. It's a simple statement. 
16 | 9 This examination before trial was held, it 
ef was held about five months after the accident, correct? 
18 || A Yes. | 
19 | y And righ‘ it is almost three years after 
20 the accident. } 
| | 
21 THE COUR it nm © TZ? | 
22 MR. CAMERON . year and five months after. 
23 8) Is your memory better today as far as this 
24 || accident occurring or was it better back on August of 1972 
25 || when this examina: ion bef: tria. was conducte!? 
1] 
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A I would say my memory of those circum- 


stances is pretty much the same. 


Q On page 16 of that examination you were asked 
this question: 
“Question: When you woke up was there 4 
radio on?" 
There was an objection. 
"tn the automobile he said he woke up.” 
your answer is on line 20: "1 don't remembe 
the time span in which all this happened. It was 
rather short and I don't think I got fully up. 
I remember seeing the dashboard halfway, and that’s 
what I hit.” 
Do you remember being asked that question and 
giving that answer? 
A yes, sir. I can't precisely say I recall 
the wording, sir, ofthe question and answer. 
Q Let me ask you this, Mr. Weiner: Based on 


your recollection of this accident, from the time that you 


were first conscious of that quard rail, and then I believe 
you told us after that you saw the Greyhound bus, and 
those were the two fragmented things you remember as far 


as this accident, correct? | 


A Yes. 


" o 
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Q Do you recall the contact between the vehicie 


that your wife was driving and the guard rail? 


A No, sir. | 

Q Do you recall any contact between the veiieted 

| 

I'm talking about your vehicle, and the Greyhound bus? | 
A No, Sif. 

2 Do you have any recollection as to the eae 


between your car, the vehicle you were a passenger in, and 


the Greyhound bus? 


AN when I saw the Greyhounc bus, it was very 
close. 
| 
a) Would it be fair to say tha* all these events 


happened in a matter of seconds? 
A I would suppose that's fair. 
" When you saw tnat Greyhound bus-- 
Question withdrawn. 


Yhe first thing you recollect was your wife 


was qoing to the guara rai, correct? 

A Correct 

7 The next yas the Greyhound bus? 

A Correct 

p) You were st..~ conscious at that time, correct? 
} 

A . saw the Greyhound bus; T must have been. 

) Do vou know a much time elapsed between | 
| 
| 


| 
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those two impressions in your mind, the guard rail and the 
Greyhound bus? 
A No, sir. 
Q Would it be fair to say that those two 


sequences of events were had at the same time? 


A I wou'd think so. 
Q Do you recall what rats of speed your wife 
was proceeding at when you saw the guard rail? 
A No, sir. 
Q Were you able to approximate the speed of 
the Greyhound bus? 
A No, sir. 
Q As far as your recollection of the Greyhound | 


bus, you would say it was a short distance away? 


A It was very close. 

Q It wasn't down the roadway 600 feet, 100 feet? 
A No, sir. 

Q You told me you do not recall the impact 


between yor vehicle and t! Greyhound bus? 

A That's correct. 

Q With regard to the Stone vehicle that was 
involved in this accident, is it not a fact that you were 


not even aware of that until you got the police report? 


A Correct. 


© 
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Q ce vou have no recollection of any impact or 
second impact between your car and the vehicle operated by 
Mr. Ston, correct? 

A Yes. 

Q You don’t know whether an impact occurred, 
is that correc’; 

A torrect. 

9Q Only what you were able to learn later, 
physical facts, what pictures you saw? 

A Correct. 

Q Shortly after seeing the bus, did there come 
a period of time that you became unconscious? 

A Quite sure of it. There was a pericd there 
that I don't remember clearly. 

Q Was there a period of unconsciousness fron 
the time you perceived tne guard rail and the time you 
perceived the Greyhound bus? 

A I don't know. 

2 I'll ask you some of the same questions 
I asked your wife the other day. 

Prior to the nappening of this accident, had 
you ever had an occasion wheze with your head, you had 


mental lapses? 


A No. 
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2 | Q And subsequent to the accident were there 


3 | occasions, periods when you didn't recall events? 


+} A No, sir. 

5 | Q Only this particular accident? 

6 } A Correct. 

7 || Q Do you recall being asked this question, 


\ page 17, line ll: 


9 “Question: In between the time of seeing 
10 |! the front of the Greyhound bus and being removed 


11 || from your car by some unknown people, you have no 


12 || other recollection of anything in that intervening 
13 | period; is that correct? 
14 | “Answer: Right. 
ail “Question: When you saw the Greyhound bus 
16 | in front of your car, which side of the roadway 
17 | was your car on? 
18 || “answer: I don't know. All I have is a 
19 || picture of the Greyhound bus. I! don't know where ; 
20 anything was." 
a1 | Do you recall being asked those two questions 


22 | and giving those two answers, OF substantially the same | 
\ i 
23 | answers? 

ol A I don't really remember being asked or | 
25 giving those answers, but <«: ey are correct. | 
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Q Do you recall being asked this question on 
page 18, line 7: 

"Question: Prior to waking up, were you on 

149 when you went to sleep? 

“Answer: I was sleeping on and off most of 

the way up. I was sleeping before we got on 149, 

but just before we got onto 149 I was awak to 

direct us onto 149, then I went to sleep after we 

got on 149." 

Do you recall that question and that answer? 

A Again, not precisely. It's correct nonethe- 
less. 

Q There was a word in there that's surprising. 
You directed the bus onto 149. 

THE COURT: The what? 
THE WITNESS: He read the question-- 
MR. CAMERON: “Directing us,” and by "us" 

Il take it that you are directing your wife. 

THE WITNESS: Yer. 

Q Do you recali wnat the weather conditions 
were that day? Do you recall the weather condit ioms that 
day? : 

A Insofar as it was not snowing when I started 


driving. It was snowing wi. we got off-- 
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| 
2) Q I show you this statement, Mr. Weiner, and | 
3 | ask you to look at it, and I ask you, No. l, whether you 
4 siqned it. This is 4 photostat copy, your Honor. | 
5 | A Yes, that's my signature. 
6 | Q Did you have it notarized? 
7 | A Yes, sir; it's notarized. 
8 || Q pid you read it before you signed it? 
9 | A Yes, sir. 
0 | Q Did you swear to the truth of it? Did you | 
o swear to the truth of that affidavit? 
1 | THE COURT: I think Mr. Camercn's question-- | 
13 || Q pid you swear to it when you signed it? | 
\ 

14 | A Yes. 
a} Q After locking at that statement, does that | 
16 | statement refresh your recollection as to when and where 
17 | you signed it? 

| 8 | A Yes, sir. 

| ig Q Do you know wno prepared it? 

\ 

20 | A I did. 
91 || ) Is that the same type of affidavit you 
2 | prepared for your wife? 
03 | A Yes, sir. 
24 | Q And for what purpose did you prepare that 
25 affidavit? 


| 
| 
| 
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A If I recall correctly, there was 4 Motor 
Vehicle hearing up in Albany. We were requested to go 
up there. 
I contacted the Motor Vehicle Commission. 
They said if we submitted affidavits, what we remember of 
the accident, that would suffice. 
Those are the affidavits we made up. 
Q pid you retain a copy of this affidavit for 


you and your wife? 


A I'm not sure. I don't know. 

Q And the date on this, is it not October 15, 
1971? 

A Yes, it is. 

Q And aside from that date when you signed it, 


do you recall when was the last time that you read this 


affidavit? 
A Then, when I signed it and prepared it. 
Q And you did not retain a copy for yourself 


or your wife? 


A I don't know. TI would have to go back and 
look at my records to see if there is one there. 


Q Were you ever supplied a copy for your 


A No. 


SS ee is, a « Oe 2h Melee AaemmanirD | E 
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2 | Q You were aware at that time that there was | 

3 | litigation pending, was there not? 

5 | Q And you never turned a copy of this affidavit 

6 | over to Mr. Zawacki, your attorney in this lawsuit? 

7 | A I don't believe I did. 

8 | Q But you saw fit to prepare this affidavit for 

9 ! the Motor Vehicle Bureau, but you never saw fit to prepare 

10 a copy and give it to your lawyer who was defending you? 

11 A I saw fit to give it to the Motor Vehicle 

12 | Bureau. They asked me for it. 

13 | Q Did you ever see fit to retain a copy for your 

u | lawyer? 

15 || THE COURT: No, he hae testified that he | 

- didn't give it to his lawyer. 

7 | A Whether I have a copy or not, I'm not sure. | 
’ is | Mr. Zawacki never asked me for that or any other papers. | 
| 19 | Q On the last line on this statement, "I was 

a | feeling ill and awoke only long enough to give Barbare 

a | directions at the turning points." 

22 | I withdraw that. I want to read the state- 

23 | ment to the jury. 

24 | MR. ZAWACKI: I'11 object to the reading 


of any statement to +4 jury. I haven't seen that 


nh 
oO 
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statement. 

THE COURT: That is tantamount to an offer 
of it in evidence. 

Do you so offer it? 

MR. CAMERON: I offer it. 

MR. ZAWACKI: May I see it? 

THE COURT: Could you show it to counsel, 
please. 

MR. ZAWACKI: No objection. 1f don't see 


the relevancy to it. 


THE COURT: I understand it's offered because 


he's a party that signed it. 

MR. ZAWACKI: It doesn't add anything to | 
the case. 

THE COURT: it's cumulative. | 

MR. ZAWACKI: It’s what he said. 

TRE COURT: It may be received. It doesn't 
contradict anything, but it does somewhat fill out 
one point covered in the testimony. 

THE CLERK: Now Defendant Cameron's Exhibit G, 


in evidence. 


MR. CAMERON: Your Honor, can I have five 
minutes? I have seven pictures in evidence. 


THE COURT: 1 had them in your hand a 
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MR. LEVITT: Before I cross-examine I would 
like to come up to your Honor. I don't want to 
ask us any questions that might get us into trouble. 

(Whereupon a sidebar conference was had.) 

(The following occurred in open court.) 
CAMERON : 


Q You told the jury, Mr. Weiner, that you pre- 


pared this statement and you signed it on October 15, 1971. 


Now will you please read it to the jury. 


A "To Whom it May Concern: 

"On March 7, 1971, I was involved in the 
accident between our car, a 1964 Imperial, MYR 300, 
and a Greyhound bus. I was sleeping in the front 
seat at the time, and have only two fragmentary 
recollections of the accident, those being of a 
guard rail on the right and a vivid memory of see- 
ing the front of the bus. I cannct myself put 
these in any context of the accident. However, 
they do fit the accident as described on the police 
report. I have no recollection of the stopped 
Volkswagen and in fact was not aware of its 
involvement until seeing a copy of the police 
accident report in the hospital. 


"Prior to the «ccident, we left our home 


Pa 


a ae « @#ha #rind 
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in New Jersey en route to Vermont for a vacation, 
and Barbara started driving on the New York Thruway | 
south of Albany. I was feeling ill and awoke long 
enough to give Barbara uirections. I have no 
knowledge of the circumstances of the accident. 
“Respectfuily,” mY signature. 
Q Now, Mr. Weiner, I believe you told us before 
that since the time that you prepared this you have not 
read this statement except when you were here. 


A Yes. 


Q The same with your examination pefore trial. 


You saw it, the signing, you hadn't seen it at all this 


week? 


AK That's correct. | 
| 


Q Now, in this statement you state you only | 
| 

have two fragmentary recollections of the accident. | 
| 


A That's correct. 


| 
Q Do you recall being on the stand before? | 
| 
You used that same phrase, "fragmentary recollection of | 

| 


the accident.” Do you recall stating that before? 


A I don't recall. 1 don't recall saying it, bu 


I don't dispute that I did. 


Q The only thing you do remember is the guard 


rail and seeing the bus; is <:at correct? 
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A Yes, G called them fragmentary. There 
are two photographs I remember seeing. It's the reason why 


I use the term fraqmentary. 


Q In this statement, the other thing you recall, 


“a vivid memory seeing the front of the bus.” 


Do you recall before you used that same 
phrase? 
A pid I say “vivid"? 
Q You used the wrod “vivid.” 
A O.K. 
Q You never saw this statement since the day 


you signed it? 

A That is quite correct. 

9 Mr. Weiner, I show you these photographs which} 
have already been introduced in evidence, ang ask you whe- 


ther they fairly-- 


THE COURT: Give the numbers so the record 
will show. 
Q These first two photographs are Defendant's 
B-3 and Defendant's Exhibit 0-5, and T ask you whether 
those pictures depict your vehicle at the scene of the 


accident. 


A I don't know. I neve) saw it, never seen any 


nhotograplis of it. 
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Q Do you recall your vehicle, what it looked 
like prior to this accident? 

A Yes, I do. 

Q pid you see your yehicle at any time prior 
to the accident? 

A No. 

Q Looking at that picture, and expressly in 
particularly the plate on that car, would you say that's 
a picture of your ve. iele immediately after the accident? 

A I believe so. I wouldn't say “immediately.” 
It seems to be someplace else, and there is equipment in 


the car--that's in the car that wouldn't have been in the 


car. 
Q Sometime after the accident? 
rN Yes. 
Q I believe you testified, or your wife testi- 


fied, that it was 4 1964 Chrysior. 


A Correct. 
Q And when did you purchase that car? 
A It was three and a half years old when 


I bought it, and that would make it in 1967 or ‘68. 


Q I believe your wife said ‘68 when she 


testified. 


A It may not be ght, but it would be fair. 


tho 
to 
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Q With regard to the rear wheels on that car, 
they were studded; there were snow tires and they were 
purchased six months prior to this accident, September 1970? 

A I don't believe so. 

THE COURT: Ho didn't say anything about 
when the snow tires were bought. 

Q When did you purchase the rear tires on your 
vehicle prior to this accident? 

A I believe I hac purchased them the beginning 
of the winter previous to that. I used them through that 
one winter, removed them for summer driving, and re- 
installed on another vehicle. 

Q You purchased them in 1969, sometime? 

iN '69, ‘70. 

THE COURT: Winter of '69-'707 
THE WITNESS: Yes, sir. 

Q Now, how about the front wheels on your car, 

when did you purchase them? were they the same wheels 


that came equipped with tne car ih 19687 


A No. 
Q How old were the front wheels on the car? 
A I stated I believe they were purchased that 


fall. 


Q So the front v ls were only about-~give or 
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take, six months old? 


“ A To the best of my recollection. I may be 
| 
| 


4 iI incorrect. 


5 || Q I show you these two pictures marked Defen- 
! 

7 | these to the jury as I'm examining? 

H THE COURT: Sure. 

9 || Which of those is the witness examining? 


| 
| 
| 
6 | dant's Exhibit B-4 and Defendant's Exhibit B-l. May I show 
10 | MR. CAMERON: B-3 and B-5. 
= THE COURT: And the ones that Mr. Weiner is 
12 || looking at? | 
13. || MR. CAMERON: B-4 and B-l. | 
| 


14 | Q I show you these pictures, Mr. Weiner, and 


is I ask you whether those pictures depict your left front wheel. 


16 || A They seem to. 

17 | Q And in particular is that the tire that was 
18 || on the left front side of your vehicle immediately before 
i9 | this accident? 

oo || A I don't know. I could assume so, but I can't 


21 gay I recognize the ires as being the tire that was there. 


23 | no one took the wheels off you. car and changed them after 
24 | the accident? 


25 | M%. ZAVACKI: 2ject. How would he know? 


on || Q But there is no doubt, as far as you know, | 
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He's in the hospital. | 
3 | THE COURT: He has no data at all, is that it?) 
4 | Q As far as you know, they were the cires on 


| 

5 | your car; is that correct? | 
| | 
| | 


6 A Yes. 

7 | MR. CAMERON: I ask that these be shown 

8 | to the jury too, your Honor, B-1 and B-4. 

9 | (Jury examines exhibits.) 

10 | Q Now, Mr. Weiner, I show you Defendant's 

11 Exhibit B-6, and I ask you whether this picture fairly | 
12 and accurately depicts the right front wheel on your | 
13 | vehicle-- 

14 ! MR. ZAWACKI: Now, I object to all this. | 
15 | I thought that Mr. Cameron made a mistake. There 

. are five pictures of one tire, all the same tire, | ) 
17 | not one right and one left. | 
18 | THE COURT: I think that's not quite so. | 
19 | MR. ZAWACKI: That's the same picture that’s 

20 | been circulated amona the jury. 

21 | THE COURT: As I recall, one of them ou 

ll can't see as much wheel by any manner of means; is 

03 | that right? As I recaii, the right front tire is 

a | fairly visible. 

25 | MR. Ci\MBRON: offer this picture there. 
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That's the right front wheel. 


ee 


MR. ZAWACKI: Before we get to a shuffle, 
can we have these pictures back? 


MR. CAMERON:  T’ mnictures I showed to the 


jury represent the left front; if I'm wrong, 
I apologize. 
MR. ZAWACKI: Can we find this out? 
THE COURT: Yes, if you look at the pictures. 
B-3 and B-5 are the ones that were circulated to 
the jury. _— 
MR. CAMERON: I don't think there is concern 
with B-3 and B-S. There is no contention as far 
as that's concerned. 
MR. ZAWACKI: These five pic. ires are shot 


of the right front wheel on the car and the same 


tire. 
THE COURT: May 1 see those five pictures? 
MR. CAMERON: Sure (hands to the Court). 
MR. ZAWACK! hese two will help you come 
to a conclusion, your Honor. (Hands to Court) 


THE COURT: I think if you will concentrate 
your attention on thar ,cicle, you'll agree with 
Mr. Sawacki. 


’R. Ci\MERON: be I was mistaken; they 
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are all on the right side. 
THE COURT: I think so. B-3 and B-5 show 
as much as can be seen on that series of the left 
wheel. 
MR. CAMERON: B-1l and B-4, B-3 and 5 are 
the general outline of the vehicle itself. 
THE COURT: That's right. That one the 
jury saw before. 

Q will it be fair to say that these pictures, 
the five I'm offering now, all depict your right front 
wheel, and they are Exhib:ts B-2, B-6, B-1 and B-4? 

A Yes, sir, I would agree. 


MR. CAMERON: TI have no further questions. 


MR. SPATT: No questions, your Honor. 
THE COURT: All right, Mr. Weiner, you 
may step down. 


(Witness excused.) 


MR. LEVITT: tT have no questions. 
| 
! 
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BROWN, having been called as a witness 
was duly sworn by the Clerk of the Court and 


testified as follows: 


DIRECT EXAMINATION 


BY MR. SPATT: 


Q 


Mr. Brown, you have been in court since the 


beginning of the trial, sir? 


A 


Qo 


Somewhat, yes. 
Were you here when we picked a jury? 


No sir, I was not. 


Were you here when the opening statements were 


Yes, I was. 

And from that point on you were here? 
Ves sir. I was outside. 

You were outside? 

Yes. 


In other words, during some of the testimony 


you were outside and some you were inside? 


A 


9 


A 


Q 


A 


Q 


Yes sir. 


Are you an employee of the Greyhound Bus Line? 


Yes sir. 
You are still en employee of Greyhound? 


Yes sir. 


Now, it the t of tiis accident, “ir. Brown, 


arene rrarnnr rca re 


~ oa 
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Brown-direct 
how long had you driven a bus for the Greyhound Company? 
A Approximately four and a half years. 
Q Will you take a look at this paper, Mr. Brown, | 
please, and --- may I approach the witness, your Honor? | 
THE COURT: Yes. | 
9 And see if that refreshes your recollection 
as to how long you drove a bus before this accident, just 
yes or no, see if it refreshes your recollection. I am 


appointing to a specific entry here? 


A No, it does not, sir. | 

Q What paper is this that I'm referring to? | 

A Photostatic Copy of the Greyhound accident 
report. 

9 And on that report does it have driving | 


experience by type of vehicle, and then it has a place for 
buses and how many years and months you drive. You have 
experience with buses; is that right? 

A Yes. 


Q And is this your signature on the second page 


of that report? 


A Yes sir, It is. 
Q And when you signed that report, did you read 
this report? 


A Yes sir. 


Ww 


n 
driving a 


is that so? 
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Brown-direct 


Would that then, the figure that you were 


bus, you say the one on this report is not correct; 


THRE COURT: He said it didn't refresh his 


recollection. 


MR. SPATTs I see. 


Ti COURT: He vasn't asked whether it was 


riqht or not. 


nN 


years and nine months at 


a) 
A 
0 
the accident, 
A 
a 
the same type 
Large buses? 
A 
ra) 
accident, 
A 


fa) 


Was it correct that you were driving three 


the time of this accident? 


THE COURT: Priving a hus? 
Yes sir, a bus. 

Just a little more than that, sir. 

This hus that you were driving at the time of 
is that what they call a chartered bus? 
Yes sir. 

And although it is it 


was a chartered bus, 


of Greyhoun it we gee on the road, the 


Ves sir. 


You were at the time this weekend before the 


Yes sir. 


anil where did you 


And when did y Leave 


leave? 


| 


were you taking a ski group to Killington, Vermont? 


= i 
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1 | | 
| 1 own-direct | 
| 

2 | | 
| nN I left Rochester, New York on Friday evening. | 

3 | 
I oO And the accident happened on Sunday? 

4 | 
| A On Sunday, yes. 

> I ; 

\ ra When you left Rochester, New Yor):, did you hav 

6 | : 
| with you a group of persons who were going to be with you? 

7 . 

A Yes sir. 
8 . 
oi llow iany people did you have? 
9 
A Approximately 22. 
10 | poe 
Oo You took them up to Killington, Vermont on 
eS, ee ‘ 
Priday night; is that correct? 
12 ° 
A Ves sir. | 
13 | | 
| a hat fd you do during the weekend before that -- 
sare t 
" | Xk mean after lriday night, between Priday and Sundav, what 
| 


were your duties during that tine? 


_" 
wm 


™ | A I dropped: the groun off at the ski Jodqe in 

ae | Killington an! then I drove the bus back to Rutland, Vermont, 

8 | and ¥ found i notel for myself. 

" | “ And aid you svend Friday night and Saturday 
' 

20 | night at this hetel in Rutlanc? 

21 ‘\ f rpent Priaday night it the hotel in Rutland 

22 inc T spent Saturday night ata hotel in Killington. 

23 © At that time did you have a male corpanion with 
| 

24 


25 A t did. 


| 
you at that tine? | 
| 
| 
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Brown-direct 
ra) And this gentleman accompanied you on the trip; 
is that correct? | 
A Ves. 
Q And stayed with you at the -- at both motels 


that we are referring to? 


A Ves. | 


| 
Q What was this gentleman's name? | 
A Frank Dominick. | 
Q Was he an employee of the Greyhound Company? | 
A He is not. | 
9 Just a personal friend of yours? 
A Yes sir. | 
no And then was this Frank Dominick with you on 
the bus at the time of this accident? 
A Ves sir. 
Q And was he with you in close proximity to wher 


you were sitting at the time of this accident? 
A I believe he was sitting on the right-hand aiad 


of the bus. | 
| 


Q In the front seat? 
| 
A Yes. 
Q On your way back to Rochester that's where you | 
| 


were going; is that right? 


A Yes. 


ak De mee meee he enaA? 
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F a) This is a Sunday late in the afternoon? 
3 | A Yes sir. 
| O What time did you leave Killington, Vermont 


to go back to Rochester? 


6 || A Approximately 2:30, 3:09. 
7 |i a And this bus that you were dariving, could you 
a | tell the Court and jury how long this bus was? 
7 \| A Approximately 38 feet. | 
Q How wide was it? 
A Approximately seven and a half to eight feet, 
approximately. | 
Q And how much did it weigh empty OF loaded, or | 
4 | any way that you can tell us? 
is | A It weighed approximately 28,000 empty. | 
| ra) How much did it weigh approximately with the 
| 
= 22 people and their luggage and ski equipment and everythine | 


18 | else they had? 


19 |I A I wouldn't know, s1Yr. | 
20 | QO Did you ever testify that the bus weighed about) 


21 | 50,000 pounds? | 
| 


A ves, I did. 


Q Is that true that the bus weighed about 50,000 


,, | pounds at the time of this accident? 


y 4s 


A No sir. 
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| 
2 || | 
| Q Well, is that true? | 
| 
3 | 
| A Well at the time that chis testimony was given | 
| 


‘ I hac a lot of things going through my mind. I don't know 


why J made that statement. 
1} | 


qn 


‘| Q In any avent, can you tell us what the correct | 
"| weight of the bus was approximately -- I don't mean in nee = 
‘| you didn't weigh it. I mean approximately? | 
. A Approximately 28,000 empty. I couldn't tell 

10 | you what it weighed loaded. 

~? oO How many tires were on this bus? 

| A Six. 

3 . n And that would be where located? 

14 A Two tires in the front. 

15 oO One on each side? 

16 A Yes. 

7 | Q So you have a single left front and a single 

18 |) right. front; is that correct? 

19 A Yes sir; four tires in the rear, two on each 

20 side. 

21 2 ™wo on each side? 

22 A Yes sir. 

23 Q Now, this bus, what kind of a bus was it -- 

24 mode] bus? 


: 


25 A “he model of ti. bus .8 a MC5. 


oO 


24 


25 
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Who made this bus? 


Greyhv. -e 


Greyhound made the bus, owned it and operated it; 


is that correct? 


A 
Q 
A 


Q 


accident? 


night? 
A 


Q 


day was the time of this accident? 


A 


9 


I would say so. 
Whet road did this occur on, Mr. Brown? 


On Route 149, 


And had you ever been on Route 149 before this 


Just one time on the way up. 
That was on the Friday night? 


Yes. 


Was it dark when you went up the road Friday 


Yes sir. 


So the first time you were going during the 


Yes sir, 


Would it be fair to say that you aro not 


familiar with thia rqad? 


A 
0 
that correct? 


A 


It would be fair. 


This was a two-lnne road, east and west; is 


Yes sir, 
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2 | 
a) What direction were you going in? 
3 | 
| A JT was traveling west. 
4 | 
9) and hoe wide was the travel portion >f the roadr 
5 | 
way? 
6 
A Ten feet. 
7 | 
oO Your lane was ten feet wide? 
6 | 
| A Yes sir. 
9 ‘ i 
Q And were the lanes divided by anything. 
} 
10 
HE COURT: Two lanes? | 
1] , 
9 Yes sir, the two lanes. | 
| 
" A I don't understand the question, sir. | 
| 
” 9 Well, there is a jane going west, the way you | 
14 
were going; is that correct? | 
3 A And a lane going east. | 
- THE COURT: Were there any road markings along 
4 | the lengthwise of the road. 
18 THE WITNESS: Ye sir, there was. | 
19 ‘al Mat were Uli markings? 
: 
20 A believe it was the yellow lines. | 
21 a) ingle yeliow or double? | 
| 
22 A wouldn't know. | 
23 Jill you take a look at this photograph, pall 
24 Plaintiff 3 bx iibit 3 in evidence, and see if that photograph | 
| 
| 


25 refreshes your reco] action. to whether there was 4 | 
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double yellow line at the point leading up to, in the 
direction you were going and at the point where the accident | 


occurred around a slight curve? 


| 
| 
A This picture shows a double line but at the | 
“| time of the accident the lines were very vague. | 
"| a I understand that. | 
| Is this the place where it happened or Leading | 
af up to the place where it happenad, if you don't know say | 
10 | you don't know, Mr. Brown; don't guess? | 
1 | A I can tell from this picture. | 
re oO You toad this Court and jury that you didn't 
e know what divider or what marking divided the east and erm, 
= bound lane? Is that correct? | 
15 MR, LEVITT: tle didn't say that. | 
16 ‘a You said you didn't know whether it was a sing 
V7 or a double yellow line; is that correct? : 
18 A Yes sir. | 
9 ra \nd is that because you never saw any center | 
20 line diviiing that street act anytime approaching the place | 
21 whern the accident occurred? | 
22 MR. LEVITT: I'll object to that, if your 
23 Honor please. I respectfully object to that as an | 
24 improper question. 
HE COURT: I: .nk he's being asked the 


"| 
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question direct. | 

Were you able to see whatever lane dividing | 
markings there were, if there were any. 

THE WITNESS: The answer to that is that I | 
noticed a marker going down to the center of the road | 
but just what it was in detail I couldn't recognize | 

it. 

Q And you were able to notice a marker in the 
center of the road; is that correct? 

A Just a spot. 

0 And was there any slush on the road as you 


were driving along west towards the place where the accident 


occurred? 
A Yes sir. 
2 And did that slush partially, at least partiall 


obscure any or some of the center markings of that road? 

A Yes sir. 

Q I want you to take a look at some photographs, 
please; and for exampie, I'll show you Plaintiff's Exhibit LE 
in evidence, which is a picture of the road looking west from 
in back of your bus. Will ycu take a look at that photograph 
please and tell me was the condition of the roadway at the 
time that photograph was. taken, which was testified to, was 


at ise s8t an hour or more after the tccident, was the conditio 
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2| of the readway the aame as it was at the time of that | 

photograph with regard to the slush or snow or anything sai 

’ that? 

. A I would say generally. 

6 | May I ask you, sir, whether you can see any 

| center marking on that photograph, Plaintiff's exhibit? 

8 | A Not at that particular point by the angle of 

* the picture. 

| Q I see. At that point is where you traveled 

" | before the \ccident occurred); correct? 

12 | A Yes sir. 

3 (Continued on next page) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 | 

24 | 
| 


12 


13 


14 


20 


21 


22 


23 


24 


25 
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fa You passed over that point; is that correct? | 
| 

A rt can't tell from this picture, sir, if I was | 
| 


sittiayg up. 

n tf the picture shows the back of the bus, if 
the picture is facing west and shows your bus in the picture, | 
that's th point that you traveled through, wasn't it? 

A Also if there is a lot of different narkinds 


on tre road where people have walked. 


Oo wut I'in asking you this auestion. Looking at 
that photograph, Plaintiff's Exhibit ll, you have told this 


Court and jury that the covering on the road, the slush, 


muck or the snow, whatever it is is ahout the same as it was 


at the tine of the accident; is that correct? 
A VeS-. 
¢ ane there is no question in your mind, is there 


Ay Gro, Leal youl passed over that maint yust hefore this 
’ Py 


~ 


accident occurred: 


A lo Sil. 


QO 30 that you went over that part of the road 


that's shown 11 “hat particular picture; is that correct? 


mR. LEvitt: Oiyjection, repetitious. 
HE COURTS Teat's move along. 
ti t€ you lool: through the rest of these pictures 


that I hve, ould you be a’ to siow me fhe picture here 
| 


oe. sede 
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| 


that shows the center marking on this road. | 


| 
i} 
| 
| THE COURT: Those are all the March 7th pictures. 
: MR. SPATT: Just the March 7th pictures. Thos 
; are 1A, 1F. 1B, 1C and one that I can'* make out. 
THE CLERK: Just l. 


\ o On any of those pictures can you see the center} 


line on that road, Mr. Brown? 


A Not from these pictures. 

Q In all fairness, Mr. Brown, might it be that 
there was a snow that fell after the accident and before 
these pictures were taken that might have obscured the road 


more than it was at the time of the accident? 


A This one I couldn't tell but not the other ones 
15 Q The other one looks the same it was at the time 


16 | of the accident. Which one, couldn't you tell? You are 


7 | referring to Plaintiff's Exhibit 15, that's the one you feel 


=e | might be different? 
| A It could be. 
20 | Q The other pictures you say were the same a5 | 
21 | at the time of the accident? 
22 || A Yes sir. | 
23 | Q So that was the vision you had of the center | 
24 | line as is set forth in those pictures; isn’t that correct? | 


25 | A In these partic:: ar pictures, yes. 


ee 
oo 


318 


Brown-direct 

Q Then you are coming down on Route 149; is eae | 
correct? | 

A Yes sir. 

Q It is a curve the road; is that so? | 

A Yes sir. 

a It is a hilly road; is that so? 

A Yes sir. 

Q Is it a road that is lined with shoulders that 
have snow banks along the side; is that correct? 

A Yes sir. 


Q And you are driving a bus that is 38 feet aad 
and seven and a half to eight feet wide; is that correct? 
MR. LEVITT: This is repetitious. We have ae 
through this, the size of the bus. | 
MR. SPATT: I am just laying the foundation 
for something, your lionor. 


Mr. Brown, Were you on the right-hand side of 


the road before this ace dent occurred? 
THR WITHMSS: Yeas sir. 

a) If you were on the right-hand side of the road 
and vour line was ten feet wide, you would have approximatel 
a foot or a foot and a quarter of space on each side of your 
bus; is that correct? 


A Yes sir. 
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Q And that would be a rather narrow fit? 


MR. LEVITT: I object to that. 


| 
| 
| 
THE COURT: It's what it is. 
Q Now, may I ask you this, Mr. Brown, when you 


proceeded from Killington, you got onto Route 149, was it | 


7 at Fort Ann Village? | 


& A I don't know where Fort Ann is. | 

9 Q Where did you get on Route 149? 

10 | A I picked up Route 149 just off of Route 4. 

YW Q And from the time you got onto 149 was the 

12 | vehicular traffic going west, the same direction you were 

aa going? Was there a lot of traffic? Was there little traffi 

14 A There wasn't much traffic. 

15 Q In fact, Mr. Brown, do you remember any other 

16 car or vehicls in front of you also going west towards the 

17 point where the accident occurred? | 

18 A I don't remember. 

19 QO Was there any car in front of you as you were 

20 proceeding west for a mile before the accident happened? | 

21 A I don't remember. | 

22 Q And in any event, was there a car in front of | 
| 7 you within two or three or four minutes of this accident, 

24 going in a westbound direction? | 


25 A No si-. | 


cs 


\ 
| 


R 
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Q So that. you were the only car at that point 
going in a westbound direction; is that correct? 

A That's correct. | 

.] And at that point, do you tell this Court and | 
jury that you were on the right side of the road with no ‘eae 
in front of you? | 

A Yes sir. 

Q And was there any vehicular traffic coming in 
the opposite direction for five minutes before this pantie 

A I don't remember this, sir. 

oO Before you saw any danger or before you saw 


the Weiner vehicle -- 


THE COURT: Which question do you mean to ask? 


| 


Q Before hesaw the Weiner vehicle, can you tell | 
this Court and jury whether the left wheels of your bus asin 
over the center line of the road before you saw the Weiner | 
car? | 

A It was not. | 
Q And you say it was not. Is that an approximat 
by you or did you see the yellow line or lines and know that 


you were not over those lines? 


A I knew that I wasn't over thos. lines, sir. | 
oO Because you saw the lines? | 
A Not because I w the lines. 
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2 | no Because you estimated that you were not? 
; A Because I was hugging the right side of the eaihis 
4 | I could distinguish the roadway from the shoulder and the 


| snow bank. | 


| 
| Q And you therefore say that you were on the right- 
l | 
? hand side of the road, not because of any vision of the center 
1] 
oy lines but betause you were hugging the right-hand side of 


the road. 


10 MR. LEVITT: I object to that as arqumentative. 


THE COURT: Please do not repeat the answers. 


The witness has testified. 


- _ “a> 
wn oe w 


Q Now, it was not snowing at the time of this 


accident; is that correct? 


A That's correct. 


on 


9 And the weather you would consider to be fair 


at the time of the accident? 


A Yes sir. 
fa) Were your windshield wipers on? 
t? 


18 

19 

20 A No sir. 

21 a Was visibility good at the time of this accide 
22 A Yes sir. 

23 | : 


As a matter of fact did you make a statement oO 
n 
plowed? 


two occasions under oath the: tthe road looked like it had be 


| 
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| 
A Yes sir. | 
a) That's how clear the road was you testified; ig 
that correct? 
A I based that statement on my own feelings. When 


I left Killington, Vermont TI was in a snow storm. I'm talking 


about a foot and a half to two feet of snow. 


Q When you got on the road -- | 
| 
MR. LEVITT: le hasn't finished his answer. | 
A (Continuing) When I turned onto Route 149 it | 
was a relief to see the road. | 
‘a) It was clear? | 
A It was clear, just how long I don't know, but 
it was plowed, some of it was plowed. 
‘a The shoulder of the road that had the guard 
rail on it as you came around the curve, how wide would you 


say that shoulder was? 


A Approximately three, four feet. 

Q And did it have snow on the shoulders? 

A It had generally wet slush. | 
n Was that a flat kind of wet slush or as some~ | 


body described it, I believe Mr. Stone in his examination 
before trial, I believe he said a snow bank? 


A There was snow piled uv agz 't the guard rails, 


Oo But that snow bank or snow pile against the 


| 
| 
| 


oc ~~ 


~ 
| 
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guard rails, it did not «ome out near the road? 


A Did not come out near the highway. 

Q Still on the road, still on the shoulder? 

A It was generally -- | 

Q Was there any snow piled alongside the edge of 
the travel roadway? 


A No sir. 


Q Now, what was the speed on that road as far 2s 


you know? 


A As far as I know 55. 

Q What did you base that on, Mr. Brown. 

A The state speed limit at the time. 

9 You were familiar with the state and federal 


limits as 55 miles an hour? 
A On principal highways, yes. 
a Nid you ever tell anybody that you believed 


the speed limit was 35 miles and hour? 


A Yes, I did. 
n When did you do that? 
A I believe I made that statement at the Motor 


Vehicle liearing in Albany. 
9 You had an opportunity to read your recoi-d, 


the hearing of Mctor Vehicle -- you sound like you are 


familiar with vour answer. Y have had an opportunity to 


———————————— 
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read that in the last few days? 
A No sir, I have not. 


O You never read the transcript? 


THE COURT: Iie wasn't asked that. 


| 
oO The last few days I'm talking about? 

| 
A No sir. 
oO 


lave you ever read the transcript of the Motor 


Vehicle Huaring? 


A Yes, I have. 

Q When did you read it? 

A Approximately a year ago. | 
fa) 


Now, what occasion was that you read the transc ipt 


a year ago, Mr. Brown. 


A When I went to trial for myself -- I'm sorry 


for Mr. Dominick (phonetic). 


Q You were a witness for Mr. Dominick? 

A Yas. 

Q I don't have the first page of this Motor Vehicl 
| earing. 


Mk. LEVITTs I have it. 


1 
R This Motor Vehicle Hearing was held on | 


November 3, 1971; is that cor = 4 
A Ne gir, I don't call the date. 


9 If I teld you tf was the date on the transcript, 
} 


ko mmesina Aivactlu to vou. it was going 
‘ | 

| 329 

| Brown=-direct 


would that refresh your recollection. 


3 THE COURT: Did it sound about right to you, | 

‘ November of 1971, eight months after the accident? 

5 THE WITNESS: I believe -- I think it's ‘72, | 

6 | but I couldn't be sure. 

7 THE COURT: What's that? | 

8 THE WITNESS: 1972 but I re be sure. | 

9 MR. SPATT: Can I get a stipviation or concessipn 
10 | from your attorney? 


a MR, “FVITT: November $, i97i. 


12 THE COURT: That was the only hearing in which 
13 Mr. Brown was present? 

14 | MR. LBVITT: Yes. | 
| Q Mr. Brown, di you, at that time, in November of 


1971, would it be fair to say that your recollection as to 


17 | the facts of this accident were clearer than they are now? 
| 
| 


18 A Yes sir. 

19 Q And did you give this answer to this question 

20 in November of 1971? 

21 “Question: Do you know the speed limit in that 
| 22 are? | 

23 “Answer: I believe 3> miles an hour." | 

24 pid you answer «:at? | 


25 THE COURT: He ; st told us that. 
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Q What Iwant to find out, what was the basis for 


~ 


| 
| 
| 
your sayirg that at the time in Novembex, '°71? 
A The basis I said 30 to 35 miles anc hour was 
based on the highway itself. 
Q I think I've confused you. i'm not saying what 
speed you were going, I mean what was the speed limit. Your | 


answer to the question of the Referee at the Motor Vehicle 


Bureau --- 
THE COURT: You asked him what it was based on 
he said it was based on his understanding of the highway 
itself. In other words, what you mean, main highways 


and aubsidiaries. 


-_ _" 
cs w 
—————————— 


| THE WITNESS: Highway itself, general construction 
of it. I based it on what I thought the aveed limit 
should be and I kept it generally around there. As 


far as seeing a speed limit sign, I saw no speed limit 


sicn. 
9 | Q And how fast were you going just before you oe 
20 anything, any other car or anything? 
21 A Approximately 30, 35 miles an hour. 
22 Q Could it be 35 to 40 miles an hour, Mr. Brown. 
23 MR. LEVITT: E- «nswered that question. He was 


24 asked for the speec .:d he said he was going between) 


25 30, 35 miles an hour. 


What names ato waws* 
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mun CUURT: That's what he said. 


O well, did you put in your report, this report 


| 


to tie Creyhound jus Company that your speed -- when did you | 


notice <- 39 to 40 niles an tour, did you put that in? 

A T don't remember, 

a) W411 you take a look and see if that's what 
wasp put in, 30 to 49 miles an hour, 

Mk. LiVIT?T: At chis time since counsel is 
referring to a paper not in evidence, I ask that it 
be marked in evidence so that the jury can see it. 

idk COURT: No, because it may be part -- he's 
being askec here whether at an earlier time he had 
ascribed a different rate of speed to his travel on 
the 97 14 at the time of the accident, He may answer. 

Mt. LEVIUTs Than). you. 

OME MURTs Did you fill that in, 30 to 40. 
V1E WLYNESS: It's filled in 30 to 40. 
Tus COURT: And that's your handwriting. 
THis WITNESS: No. 


THE COURT: You signed it. 


| 
| 


| 


| 
| 
| 


THE WITNESS: I siqned the form, I did not fill 


it out. 


Q i yat's pretty ° ic an way, isn't it, lr. ‘row! 


IE COURT: 30 », 40 You mean the sam: ball 


| 


le 


iw 


324 


Brown-direct 

park idea. | 

MR. SPATT: Yes sir. 

Q Mr. Brown, when you first saw the Weiner car, 

wer> you going downhill, wera you going uphill or were you on 


a steady level grade? 


A I believe I was going on a downgrace. 
QO And how far away from the Weiner cer were you 


when you first saw her, Mr. Brown? 


Tt don't know, sir. 


Mr. Brown, November of 1971, were you asked 


this question at the Motor Vehicle Hearing -- and by the way, 
were you under oath at that time, Mr. Brown? 

A Ves sir. 

Q Page 8, “When you first saw her vehicle how 


much distance was there between the two of you? 


"A It is hard to say. I would say roughly 800 fee ‘ 
Fi 


Did you testify to that effect at the Motor 


Vehicle Bureau, yes or no, sir? 


A Ves sir. 

Q You remember saying that. don’t you, Mr. Brown? 

A Apparently Onlo**, take the question as what 
it was, said -- it was 800) foe Crom Cue top of the hill to | 
the poirt of impact. 


Q £o in other wo wher you answered this scabs ia 


| 


Ww 


wn 


~ 
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which the Motor Vehicle Referee put to you, not any of the 
lawyers bat the Referee, he asked you a question "When you 
first: saw her vehicle how much distance was there between 
the t:wo of you? 
"Answer: It is hard to say, I would say roughl 
h00 feet.” 
You now tell this Court and jury that you mean 

that it was 300 feet to the top of the hill ; is that correct 

A hat's the way I took the question at the time, 
sir. 

QO Did you see the Weiner car pull off the right 


and qo off the road and hit a quard rail? 


h Yos sir. 

o Was that an indication to you that there was 
danger? 

A Ves sir. 

o llow far away were you from the Weiner car when 


you saw the car pull off the road and hit the guard rail? 


A Approxinately 225 feet. 
- ‘a And if T may just repeat this with your Honor's 
permission -- that was the danger signal when you saw the car 


pull off the road and hit the quard rail; is that correct? 


A Yes sir, that was my }est estimate. 


(Continued on ner: page 


ww 
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BY MR. SPATTs 
Q But that was the danger, the danger waS when 


you saw the car pull off the road and hit the guard rail; 
is that correct? 
A Yes sir. 
9 Where was the Weiner car with regard to the to 


of the hill when you saw the Weiner car in danger? 


A I don't think I can answer that. I don't 
remember. 
fa) You testified that your impression is that it 


was 800 feet from the point of impact to the top of the hill; 
is that correct? 

A Ves sir. 

9 And where between the bottom of the hill and 
the place where the impact occurred, and the top of the hill 
dia the Weiner car go off the mad; near the top of the hill, 
in the middle, the hottom, where in that area? 

A I don't know, sir. I'm not familiar with that. 

Q Now, is there an entry on this report which 
states in printing “Location on roadway when danger noticed" 
take a look at that and see if there is an entry "Location 
on roadway when danger noticed". 

A Yes, there is. | 


Q That’:: the re ix foo m of the Greyhound Compa 


3 


33h | 


Brown-direct 
Compiny; is it? 
A Yes. 
QO And does it have an ex.try where the bus was 


when the danger was noticed and where the other car, the 
Weiner car was when the danger was noticed? Does it have 
that down on that report? 

A Yes sir, it does. 

Q Where was the bus, your bus when the danger was 
noticed according to that report by the Greyhound Company 
signed by you? 

A The bus was in the driving lane, traveling west 

Q And where was the Weiner car? Where was the 
Weiner car when you were in your lane traveling west? Where 
was «he WEiner car when you first noticed the danger. 

MR. CAMERON: Your Honor, I object. 

THE COURT: As I understand the question called 
for in the form -- in other words, what is the questio 
in the form and what the answer is all you're being 
asked at this point, Mr. Brown. 

THE WITNESS: Location of the other vehicle, 


tor of the hill. 


a) So according to that -- 


THE COURT: What the heading on that? 


"HE WITNESS: stior in roadway wl ocn «deoge: 


332 


Brown-direct 
noticed." 
¢ So when danger was noticed in regard to the 
Weiner car, according to that report, the Weiner car was on 
top of the hill and you were on the bottom; is that ieiecaien | 
| 
according to that report? | 
A According to the report. | 
s\ And that distance you have told us was 800 feet} 
approximately; is that correct? 
A Yes sir. 


1 


m And were you in court when Sergeant Stannat 


(phonetic) said it was 800 feet to the top of the hill to the| 


point of impact? 


A I was not. 
9 And what did you do when you saw danger? 

| 
A I immediately applied the brakes, pulled the 


bus over to the right side of the road as far as 1 could go. 
Q When you saw danger, you applied your brakes 
and pulled your bus over to the right side of the road, 48 


far as you can go; is that right? 


A That's correct. 
Q Danger we know is when the Weiner car went off | 
the ynad; is that correct? | 


MR. LEVITT: That's been asked and answered ae | 


ree times. 
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2 | THE COURT: He already told us that, yes. 
3 Q Now, did you apply the brakes from that point | 
4 tight up until the time of impact? 
5 | A That's correct. 
6 Oo When you moved to your right, did the bus ide 
7 to the wheel? 
8 A Yes sir. 
9 Q And when you moved it to the right did you move 


10 your wheel sharply to the right, gradually to the right, how | 
i did you do that? 


| 


12 A I pulled the bus over (indicatiny) to the right 
13 hand sice of the road just as far as I could to get out of 
14 the way of the accident. 


15 Q You pulled over to the right-hand s‘c.. of the 


16 road, Mr. Brown? 


17 A Yes sir. — 
18 Q Not the shoulder, sir? 
19 A On the shoulder. I was already on the right- 


20 hand side of the road. 

2) Q When you pulled over to the right-hand side of 
22 the road, did you say that you then went on to the shoulder 
23 of the road before any impact took place? 


m4 A Yes sir. 


25 Q You were on the =noulder before any impact} is 


that correct? 


A 
a) 


any impac 


2) 
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That's correct. 

And were you touching the guard rail before 
took place? 

I don't remember, sir. 


Now, did you keep your eyes on the WEiner car? 


Yes sir. 


You didn't take your eyes off that car, did i 


From what point? 


Let's take it from the point you first saw 


No sir. 
What did the Weiner car do, Mr. Brown? 


the Weiner car? 


A 


The car was coming down the hill (indicating) 


went into the guard rail (indicating) on the right-hand side, 


came diagonally across the road in front of the bus, fast. 


a 


A 


Q 


A 


Q 


How fast would you say it was going? 

How fast? I didn't hear the question. 

How fast would you say the Weiner car was goin 
I have no idea. 


Now, when the Weiner car came off the guard roijl 


it went diagonally across its eastbound lane and then crosse: 


the center lines and went inte your lane; is that correct? | 


A 


Correct. 


\ «3 


Ww 


Oo 


nN 
i] 
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Q Now, at a point when the Weiner car crossed 
the center line on its wey across the entire road, how far 
away was your bus from the Weiner car? 

A Approximately 150, 290 feet would be my best 
guess, 

Q In your examination before trial which took 
place in August, 1972 on Page ll, were you asked this 
question and did you give this answer: 

"Question: When the other car got into the cente 
portion of the roadway just before it crossed over into your 
portion, where was your bus, how far from the car at that 
time? 


“answer: Approximately 200 feet." 


Did you give that answer to that question under 


oath at this deposition? 

A Yes sir. 

fe] And now you tell this Court and jury that it 
was approximately 150 feet to 200 feet; is that correct? 

A That's correct. 

Q pid you discuss your testimony with your lawye 


before you got on the stand? 


A Did I discuss what I'm going to say here? 
Q Yes. 
A ¥'m using my cwn wordr. We discussed -- 


9 


ey 
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2 Q I know that sir. Did you talk with your lawyer? 
3 Did you go over your questions and answers *‘at wera likely 
4 to be asked of you when you got on the witness stand? 
5 A Somewhat. | 
6 Q With Mr. Levitt and some other people from his| 
7 office perhaps? \ | 
8 | A Yes sir. 
9 Q How many people would you say? 
10 A Mr. Levitt. | | 
" Q Just Mr. Levitt? | | 
12 A Yes. | 
13 Q And you read the transcript of your examinatio 
14 before trial? 
15 A Yes sir. They wexe al) approximations. | 
16 
17 Mr. Brown, how far away that Wdner car was from the bus whe 


Q Did you go over that particular answer, ! 
it crossed the center line on its way in your lane? Did all 
go over that particular question and answer? | 

A Yes sir. | 
Q Now, when you saw danger, you testified that 


applied the brakes; is that correct? 


‘is A That's correct. 
oe Q And you applied the brakes firmly; is that 
correct? 
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A Yes sir. 

Q And your bus didn't skid at any time, did it? | 
A Had full control. 

Oo As a matter of fact the Weiner car did not ania 


at any time; isn't that correct? 
A Yes. 


Q Just went off the road, hit the guard rail and 


bounced off on a diagonal? 


A That's correct. 

Q It did not skid? 

A Not that I remember. 

9 Now, how far did your bus travel -- I know thes 


are all estimates -- to the hest of your knowledge? How far 
did your bus travel fror the time :ou applied the brakes 
until the time of the impact? 

A Approximately 60 feet. 

O Well, on Page 23 of your examination before 
trial, did you make this answer to that game question, Page 
23 Line 18. - 

"Question: From the time you applied your 
brakes until thea time of the accident, mow many feet did eg 
Sus travel? 


"Answer: Approximately 70 or 80 feet." 


Te that correct?’ | 
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A If it's there I said it. | 
Q Which is the best of your approximation, 60 feet 
or 70 or 20 feet? 
A When vou have two moving vehicles coming to~ 


gether my own ability, although it's almost impossible to 


estimate any footage when I gave these answers, some o* them 


I was being pressed for an answer at the time. When I gave 


these answers this was my best guess at that time. 
Q And is that your best approximation now, 69 feet, 
from the time you applied your brakes until the time the 


accident happened? | 


A I really don't know, it's just like I say, +e" 


the best quess that I could come up with. | 
THE COURT: Is it a guess or a reconstruction 
or what? | 
THE WITNESS: To me they are all guesses, sir. | 
It's almost impossible to judge distances when you 
have two moving vehicles. 
Q One moving vehicle was g¢ .ng diagonally across 
the front from the left side to the right side heading for 


the shoulder of the road, that was the Weiner car; is that 
| 


correct? 
A Yes. 
Q So that movine vehicle when it left the quard 


-_._ »#£f wmbinAnAinan 
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rail on i:s side was not moving directly to you, it was =—_ 
t 


3 | across to the shoulder on the other side or an angle; is tha 


‘ corroct? | 

| A Still heading towards me. | 
| 

6 | Oo Somewhat and also somewhat going towards the 

| other shoulder; is that correct? | 

8 A Yes sir. 

9 Q And when it crossed the center line it was | 

10 still going towards the shoulder; is that so.ewhat towards | 


i] you, somewhat towards the shoulder; is that correct? 


12 | A Yes. 


13 Q When it got into the westbound lane, your 

14 lane, it was still going over towards the shoulder, partly | 
15 to you, partly to the shoulder; is that correct? 

16 A Yes sir. 

17 Q And oniy at the very last minute did it manage 
18 to turn away from its direction towards the shoulder so that 
19 it was heading to you at that point; is that correct? 

20 A Yes sir. 

21 Q All that other time it was coming across on | 
22 the aisle on a slant heading for the shoulder; is that | 
23 correct? 
24 A There wasn't any time. It was all just er 


25 The whole accident took place just (witness snapping fingers) 
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2 that quick. | 
3 | Q Just like that? 
«| A Yes. 
3 | Lo Did you blow your horn at any time before this 
6 | accident? Bae | 
7 | A No, I did eaause | 
| Q Was it auek/ light out, dark out? What was ena 
9 | condition of the natural light? We have had some aif tering | 
10 | opinions on that. What is your opinion? | 
n | A The time of the accident I remember it being | 
12 || dusk. | 
13 | ‘a And did you have your bus headlights on? | 
14 | A Yes sir, I did. 
15 | Q pid the Weiner car have her headlights on? 
16 A I don't belie 30. 
17 | Q By the way, shortly after this accident, withi 
| either the same day - the next day, did representatives of 
| 
| 


| 

20 | or to the accident or to the police station or anywheres 

around there? 

y) A Yes sir. 

OQ And do you know the name of any of these : 
| 


| represent atives of the Greyhound Company that came down? 


95 |l A Yes sir. 


atin amndidaan’® than if is Fidnt Now, 198 © see Re 
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| Q What names are they? 
\ 
I A The Greyhound representative that came down 


the aight of the accident, I believe his name 4g mr. Krazer. 


What was his occupation with the company? Was he a bus 


driver? Was he a vice-president in charge of operations? 


a Q Could you spell that for me? 
6 | A K-r-a-z-e-r, I believe. | 
| Q What is his designation with the Greyhound | 
Company | 
| t At that time I wouldn't know, he's deceased. | 
0 | Oo I see. But in any event what did he do? | 
| 
| 


What was his title? 


MR. LEVITT: I respectfully object unless 


counse1 indicates that this man knew it to his own 
know. adge. 
THE COURT: Do you know who he was, OF he said 
\ he was from Greyhound or what? Did you know the man? 
19 TUE WITNESS: No sir. I really didn't know 
him personally. 


THE COURT: You'd never seen him before. 


22 | THE WITNESS: No sir. 
23 |) THE COURT: So he said he was from Greyhound 
24 ! and his name was -~ 


25 | THE WITNESS: I was told -- 


24 


25 
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THE COURT: Somabody else told you? 
THE WITNESS: That this gentleman was down 


there the night of the accident. 


91 Who told you that? | 
A Another Greyhound representative. 
Q Who was that Greyhound representative? ; 
MR. CAMERON: I'11 object to this line of 
questioning. I don't the probative value. 
: THE COURT: I don't think it makes any difference 
at this time. 
MR. SPATT: If your Honor bears with me I 
think it has some probative value. 
THE COURT: Let's hurry along. 
Q Who was the other man from Greyhound? 
A Mr. Robert Kranick. 
Q How do you spell that one? 
A I'm not sure of the correct spelling. 
Q Did you see him? 
A I seen him the next day in the hospital. 
Q And what is his designation with the Greyhound 
Company? 
A At that time I believe he was the Assistant 


Terminal Manaqor. 


Q Do you know if you spoke to Sergeant Stannat 


rR 


Ww 
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the next day that he came down to the scene of the accident? 


MR. LEVITT: Of his own knowledge. 


Q Yes. 
A I don't know. 
Q How about Mr. Krazer, did he speak to Sergeant 


Stannat at all? 

A I don't know that either, sir. 

Q Did you attempt to reduce the speed of your b 
as hard as you could with all of your might? 

A XY don't think that's a very fair question. 

Q All right, I'll withdraw it. 1°11 rephrase it 
When you saw danger ahead on the road, did you reduce the 


speed of your bus gradually, moderately or extremely hard? 


A I would say immediately. 
Q That's one I didn't use. 
A I applied the brakes firmly. I didn't jam them. 


I applied them firmly. 
Q So that you did not, I assume becaure of the 


weather -- 


A That's correct. | 

Q Apply the brakes as hard as you could; is that | 
prenenewe | 

A Yes sir, I wouldn’t have done it. 

Q You could have !:t “hese nok to? 
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| 
A Not I couldn't have. | 
Q You couldn't have because »f the weather? 
A Because of the condition of the road at the | 
time. 
Q As a matter of fact what you did you "Dropped 
the seat of your vehicle” isn't that what you said at the | 


Motor Vehicle "I dropped the seat of my vehicle"? 
A That's what you have there, I said it. 
Q That's right. 

Now, would you describe for the Court and jury 
what kind of impact this was between your vehicle and the 
Weiner car? 

A It was great. 


| 
| 
| 
| 
| 
| 
| 
| 
| 


Q As a result of this impact your bus was pushed | 


back; is that correc t? 
A It's only what I was told. They took me | 

immediately to the hospital. | 
Q Well, Mr. Brown, they couldn't be too inmediately 

because you ar: in the picture there that was taken about an | 

hour or more after the accident. You are in the picture | 

aren't you? | 
A I wasn't sitting in that bus for an hour. 


QO How long were you sitting in the bus? 


A Right now I ° n't 


| 
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Q You were injured, were you not? 
A Yes sir. 
Q Now, as a result c the impact, would you tell 


this Court and jury whether your bus stopped short, kept go 


or was pushed back? 


A Upon impact I was almost stopped, that's all I 
remember. 

Q Were you knocked unconscious? 

bh No sir. 

Q I'm saying not that you were al... st stopped at, 


just before, at the point of impact -- I'm not asking you 
that. I amasking you as a result of the impact did your 
bus continue to go forward? Did it go to the back, to the 
side? pid it move or did it stop dead where it was? 

A As far as I remember the bus stopped. It did 
not continue forward. 

Q May I just once ore direct your attention to 
your report where there is a printed place which says "Locat 
on roadway at impact” and the next place says ee 
traveled after impact". | 

THE COURT: Does it say in which direction. 
MR. SPATT: Yes. I got everything here. 


MR. LEVITT: Will counsel concede JT gave that 


to him? 
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MR. SPATT: Most groatfully. 


MR. LEVITT: It's a pleasure to helo. 
Q It says “Location on the roacvway at impact, 


distance traveled after impact, length of skid marks for 


the bus." Will you please read what's on that repo: - 


traveled after impact" then the "skid marks.* Will you read 


| 
starting on “Location on raodway at impact” than the "Distande 


that for the jury, please? 

A Location at roadway at impact, half shoulder, 
half traveling lana -- half shoulder, half driving lane in 
the westbound lane. Distance traveled after impact: Pushed 
back six to eight feet. Length of skid merks: None. 

Q Well, whoever filled that report out put it 
down that your bus was pushed back six to eight feet; is 


that correct? 


A Yes sir. 

9 And you signi <nat report? 

A I did. 

Oo I guess you can't, according to your testimony, 


you remember not being pushed back; is that correct; so I 
| 
can't ask you which way you were pushad back, the right to | 


the left or st: aight back -- I'll withdraw that. Was your 


bus by the force of the impact, and I ask you this directly, 


pushed back and to your right close to the guard rail? 
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A I couldn't answer that. 


Q Would you take a look at Plaintiff's Exhibit 


May I approach the .tness, your Ilonor. 


THE COURT: Yes. 


| QO Thi: .»3 1A and -=- 
8 | MR. CAMERON: May we see the pictures so we 
can see what he's referring to. 


0 | THE COURT: Counsel want to come up here. 


(Continued on next page) 


: in evidence -- ) am 
| 
| 
| 
| 
| 


m 


w 
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MR. SPATTs I'm talking about Plaintiff's 1A 
which shows a”. olose-up of the bus, of the front of 
the bus. Will you take a look at that picture. Do 
you see the left front wheel of the bus turned in, 
turtled to your right as if you were driving west, the 


front left wheel is turned to the right. 


THE COURT: So as to turn the bus to the right. 


Q Or closer to the guard rail, do you see that? 
A Yes sir. 
Q Would it be fair to say if that front left 


wheel was turned to the right so was the front right wheel, 
they were together? 

A Yes sir. 

Q (an I ask you this, “r. Brown? You hac some 
four years of experience driving a bus; 18 that correct be- 
fore the facts? 

A Yes sir. 

Q Could you give us an estimate of how soon 
before, in feet, before the impact that you turned that 
wheel to the right like that? 

A No sir, I couldn't. 

Q Well, would it be fair to say, it must have 
been just before the impact? 


MR. LEVITT: I respectfully object to that. 


| 


| 


| 
| 
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He was asked did you say and he said no. ai 
THE COURT: You are asking him to draw an 


inference from the position of the wheel shown in 


the photograph which is a question which really has 


no foundation. | 
OQ Let me ask you one last question, Mr. Brown. 
At the time of this collision, at the time of this collision 
how far was the left side of your Sus from the center line 
of the roadway. | 
THE COURT: iow far <= 


Q That world be the side closer to the center line, 


how far from the point of impact of collision was the left 


side of your bus from the center line of the roadway? 


} 
A I would say approximately four feat. 
Q Page 13, of the examination before trial testified 
to in this court on August 3, 1972. a 
"Question: HOw far was the left side of your 
bus at the time of the collision from the center of the roadway? 


"Answer: Approximately one foot to the right 


| 
| 
on my ~.de." 
| 

Did you answer that in August of 1973 under oath, 

| 

Mr. Brown; yes or no, please. 


A Yes sir. 


Q And if your bu: is on: foot to the right at the 


| 


| 


6 
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time of this collision, would your bus be entirely on the 
travel portion of the road at the time of the collision? 

A Will you ask that again. 

Q Your bus was one foot from the center line as 
you testified to in August of 1972. Would your bus be on 
the travel portion of the roadway at the time of the collision? 

A It wasn't. 

QO Would it be if you were one foot from the 
center line? 

MR. LEVITT: Objected to. The mathematics of 

the situation -~- 

THE COURT: I think you're just -~ 

MR. SPATT: No further questions. 

(Whereupon a recess was had.) 

(After recess.) 

THE COURT: All right, Mr. Zawacki. 
CROSS-EXAMINATION 


BY MR. ZAWACKI: 


Oo Mr. Brown, , you now who I represent in the | 
case? | 

A Yes. 

9 You heard the opening statements here? 

h Yes sir. 


Q Now, when you spoke to your lawyer, 


Sui | 
s 
a. 
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Mr. Levitt, you spoke about questions you would be asked? 


a A Yes sir. 
Q What answers you would give? 

° Not what I would give. 
Q Generally what happened? 
A I used my own language. | 
Q But Mr. Levitt suggested some d@ the questions | 


you would be as).ed? 


A Yes sir. | 

Q Now, the term skidding came up, the term nae 
12 A Yes sir. | 

a Do you know the significance of a skid in this 


4 case, what it means to the case? 
15 jj A I don't think so. 


16 Q Now, when you discussed it with your lawyer, 


talking about skid -~- did he ask you whether or not the 


18 | Weiner vehicle skidded? | 
| 19 | A He could have, yes. | 
| 20 | Q What was your answer to Mr. Levitt about whether 
| 21 | that vehicle skidded or not? | 
~~ A I don't believe that the car did skid. | 
wt a This report you didn't fill that accident | * 


24 | report out, did you when you signed it? 


25 | A Yes. 


Un 


24 
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O After reading it? 

A Yes sir. 

a) You were in the hospital? 

A Yes sir. 

Q Mr. Krannick caine to the hospital? 

A Yes sir. 

QO He had already been to see the police? 

A I believe so. 

Q He filled this out ard u read it. You spent 


some time with each other; is that right? 
A Until the completion of it. 
a Do you remember the police officer’s testimony, 


the sergeant's testimony? 


A No sir. 

Q You weren't here for that? 

A No sir. 

Q Do you know what a skid is, s-k-i-d. When we 


talk about skid? 

A Generaliy pearing. 

QO When you say generally speaking, let's be 
specific and particular, let's see if a skid means to you 
what it means to me, a car sliding. I don't care what it's 
sliding on, that's the connotation it has to me? 


A Yes, one form of it. There is all types of 
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2 it. There is all types of skidding. 
3 o All riaght. A car sliding. That's one form? 


4 A YeS. 


Ww 
~ 


We agree a car sliding is a skid? 
4 | A ves. | 
n When you were asked that question by Mr. Spatt 


you said, I think you said the Weiner car did not skid to 


} rhe best of your ability. Do you recall that answer? | 
0 | A That's correct. | 
| | 
oO What does that mean to the best of your ability? 
| 12 Is that to the best of your ability recalling today what | 
happened back then? | 
{ A Yes sir. 
: oO Now, two days after the accident when Mr. peer 
f name to see you, did you indicate then that the Weiner vehicle 
7 | did in fact skid? | 
18 A I couldn't remember back that far but I don't 
| 9 | believe so; no. 
at Q There is a ce on this accident report of 
nia Greyhound headed "Vehici: movenent" is that right? | 
| 
22 || AN Could I see a copye | 
] 
23 ! n My question was, Mr. Rrown, is there a place or 
on | the accident report filled out two days after the accident | 


headed "Vehicle movement" 


an 


Sy 
. 


Ww 
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A Yea, one day after the accident. 
2 And you indicated that my client, the Weiaer's 
car was on the wrong side; is that right? 
A Yes sir. 
OQ And there is ten or twelve choices that you 
could make as to what the car was doing, jackknife, wrong 
side, backing, overtaking, weaving. You have a lot of choices, 


haven't you? 


A Yes. 

o And if none of those choices apply there 18s 
even a blank at the bottc. aere you could fill in the word 
that you want to us . | 

A It shows it here. 

O Was the blank filled out? 

A No sir. | 

O Was skidding checked under the heading "Vehicle 

| 
movement" for my client's vehicle? 

A Yes sir. | 

() bid you #14 tnat? 

A I signed the report. 

” | 

Q After you read it? 

A Yes. 

Q 


your ability 


to 


And your ability, to the best of your ability, 


recall this accident was better the day after 
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the accident than it is right now, isn't it, Mr. Brown? 


WwW 


A Not at the time this was filled, no. At the 


time this was filled out I was under sedation. I was also 
| 
in a lot of pain and I cannot recall the exact questions that 


n 


6 were asked me at the time this was being filled out. 
Q nid you have any injury to your head? | 
A No sir. 


O Since the accident have you seen this report? | 

1 A I had the opportunity to see St in’ ite ontirety 
today; yes. | 

O You mean from the time you were in the nantes 

up until today you never saw the report at all? 


A I've sean the report ut I've never read it 


eee 


in its entirety. 


oO when you came back to work after being out of | 

\7 work for awhile, I assume you were after the accident? 
18 | A Yes. | 
Oo Forget about coming back. When you first went | 

| 

20 back to Gceyhound Office tor any purpose to say hello, to | 
91 || vis.t or report, didn't you see the report then? | 
“~— A Absolutely not. | 
93 | ce You saw it in the hospital? 
74 | A Thac was the last time. | 


| 95 | n Are you saying that skidding is wrong? 


| 
| 
| 
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A I am saying that the time that this was filled | 


i out that: there is no blank in there for out of control, and 


apparently at the time that this was filled in this was the 
| closest thing that we could get to it. 
‘| Q Are you telling me what you recall? This is 
| something that you recall? 
8 | 
i A Apparently it is. 
| | 
} Q So this business of your being under sedation 
i} 
% or ir pain, you recall the seda ion or this pain doesn't 
a impair your ability to recall that at the time this was | 
we filled out you were in the hospital. The facts were as 
om | follows. There was no heading or check-off "Out of control” 
4 | so skidding was the nearest thing. 
re | MR. LEVilT: I object to that as repetitious. 
‘6 | THE COURT: He's justtrying to make sure that | 
" that is the answer that Mr. Brown intended to give. | 
| He may so inquire. 
at A I doa't recail this. I don't recall the form 
20 i of questions that were put to me in the hospital due to the 
\| 
21 | fact that I was in pain and due to the fact that I was under 
22 || gedation. A lot of this stuff was filled out for me under 
23 | my dizre-tion but the formal questioning to this T could not ~+ 
24 | Oo We do know this, Mr. Brown, that this 
25 | out. ‘th.s report was fil ‘ out while Mr. Krannic 


y , } 
- . J 
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2 | 
you at the hospital? 
1 A That's correct. 
| 
b Q Questions were put to you, you gave the answers? 
c } 
: A That's right. 
| 
6 a) Now, this business about there being no alternativ 
let's say on there “Car out of contrei* is this an assumption 
8 || on your part or reconstruction or trying to explain it to 
9 : ° | 
us in the courthouse here. I could see there 15 no blank 
: | 
"Out of control” here, no question about Ge 
1 A Are you asking if this is an assumption? 
12 ‘oe An assumption made now years later for the 
3 reason you put down as skidding? | 
14 A I don't believe so. 
| 
15 |] O Vou believe that's truly what happened? | 
16 AN The car skidded. | 
\7 oO Let's start again. I want to “now which is it | 
18 || now? Yon told us someching about being under sedation and | 
19 | being in pain on one h 
20 A That's t 
2) a) On the other hand you say there was no blank | 
22 | here “Out of control." Which was it that caused the word | 
23 I skidded to be checked off, your sedation, in pain or the fact 
| 
94} that there was no blank “Out of control" for you to check? 


25 A I come to ti 1s assumption today. That's th- 


nm 
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only thing I can Saye 
oO That's your assumption today? : 
A At thattime, I dor.'t know. 
O Because we have a blank space where you could 


fill in any word you wanted nothing prevented you from telling 
Mr. Krannick the car was out of control and putting those 
words in, out of control. 

A Apparently I didn't say it. 

QO And after you gave him the information he checked 


} 


off the various blanks, etc. in this report? It was given 


to you to read before you signed it, wasn‘t it? 
A Yes. | 
‘a Let me ask you this, did not the Weiner vehicle 


leave skid marks of 104 feet from the place where it originally 


} 


hit the right side of the road, came across the road, no 
question about that; came across the road -- that's this 
collision with your bus but 1t 104 feet, that's what the 
police officer said it id not leave a skid mark 
going across the entire road: 

A I don't know, Sire 

9 The heading on this accident report -~ 

THE COURT: Do you -*nt to help locate tnat? 


TH WITNESS: TF don'u see it. 


Q Can you make tnat out OF do you want the original 
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report. | 
THE COURT: Jou see where it says "Length of 


skid marks, then it says bus none. What is the 


expression identifying the other vehicle. 
6 Q Other vehicle. You told us your bus didn't 
ry skid; is that right? | 
8 | A Yes. | 
: QO This accident report says “Bus, length of oid | 
mark none” is that right? 
1 A Yes. | 
12 © That information is correct? | 
A Yes. | 
Q Other vehicle length of skid mark. What is the 
15 answer? 
le A It says 104 feet. | 
Q Isn't that the fact? 
A I wouldn't know. I wouldn't have had this 
19 information at the tim | 
20 Q You wouldn't save had what information? | 
21 | A This 104 feet, I wouldn't have had this ssieaeiah 
22 || «2X+‘tion. | 
23 Q You mean the precise amount of feet? You werent t 
24 there when the police officer measured? 


25 A That's right. 


of 
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Q You would have information whatever that footage 
| 
was -- I agree with you solely, you didn't know t . exact 
amount of footage? 

A Right. 

oO You knew the vehicle came across from one side 
of the road to the other side, to your side? 

A Yes sir. 

n And you watched that car, you watched its 
movement. You told Mr. Spatt that. You watched tiie car the 
whole distance? 

A Yes. 

Q You would have knowledge a day after the 
accident whether that car drove across the road or whether 
it skidded; is that right? 

A I would say so. 

0 And when you read and siqned this report you 


made no change in that portion of it, did you? 


A 1 haven't ianged anything on this. 

Oo There were some changes made in this report? 

A I didn't | 
Q You see sone crossing out right at the 104 feet, 


something was there in that box? 
A Something was crossed out. 


Q Do you know what it was? Do you see the original? 


[A Ske SREY SE we Shee ee 1 
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Can you make it out? 
THE COURT: Is it measurable? 


MR, ZAWACKI: 15 feet, 7 feet, 5 feet, that's 


what we think it is. 
Q Under the heading again “Length of skid mark 
for the other vehicle", didn't Mr. Krannick discuss 
| 


that with you, the footage, five feet, ten feet, seven 


feet? 
A I don't believe so. 

] 
0 Let me ask you now, you read the report. You | 


have been asked some questions about this case. Do you rea 


insist that the Weiner car did not skid? 
THE COURT: Putting your memory back to the 
event, is that what you mean, Mr. Zawacki? 


MR. ZAWACKI: I better withdraw the question 


and try it the other way. 


Q Mr. Brown, I don't want you to agree with 
anything that I say if it's not the fact. If I say something 
that's not right you tell me. What I want to know right a, 
up there on the witness stand under oath, with all these | 
people, I want to know, can you tell us now that the Wsiner | 


car did not skid or that it definitely did skid, or that at 


this time you are unable to answer that question? I'm giving 


you three alternatives. If you don't like either of those 


| 362 


Brown=cross 

7] tell me? 
3 | A I've made the statement that the car to the 
‘| best of my ability did not skid and this is my answer. 

i 
| Q "It's the best of my ability" that bothers me. 

\| 
6 | I don't want a guess. I don’t want your guess and I don't 
7 want your reconstruction. I want to know what you saw sitting 
é up in that bus driver's seat on the day of the accident seeing 
9 || this car come across the road. Was it skidding or was it 
10 ! not skidding or don't you know, 
11 | MR. SPATT: I object to that your llonor. lie 
12 || just answered that fully and completely. 

i 
13 | THE COURT: I think Mr. Zawacki wants to make 
14 | sure that he understood the question. 
15 | THE WITNESS: To the best of my ability I don't| 
lé think it skidded unless we are disagreeing on skidding | 
17 | again. 
12 THE COURT: I think Mr. Zawacki wants to eliminé&t 
19 | that. He wants vour definite recollection, if you have 
20 | one, because he‘s very insistent on that. If you 
21 | can't recall he wants you to say that, but if you do 
ms have a picture of the thing in your mind that you can 
23 |) put yourself back to. He wants to know now, can you 
i“ say that it didn't skid or that it did skid, and which 


do you say, or do you say I can't recall; is that it 
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2 
Mr. Zawacki? 
‘ 
3 . on I: Precisely. 
4 } 
bh CO : .Y suppose there is a fourt | 
: 
rlternatives: one couldn't tell t hie ine. 
6 _ : + ’ : 
. WITNNSS s TI contlin't ive you a ‘rinite 
i ICL eo 
bs a I appreciate your b ing candid this way. As 
far as lishe conditions, you don't know if the Veiner's had 
their lights on? 
\ lon't believe so. 
ite f When this accident report was filled out, you 
' ’ to thy } ther me the Light "y yar qht, 
lA 
ve rt «i : S tha ricci idl yt re it wiiert ween 


1 the weat > l ar 
6 | naviieht. | 
17 1? qr £ t? | 
18 } remembei it wina dusk. 
} 
19 (Cont t page) 
20 
1} 
51 
2) 
\| 
4a } 
| 
23 
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6, When you read the report, did you change it 
around, ji you make any corrections there? There is an 
alternat ~ ,daylight, dack, dusk. You mode no chanye? 

A No sir. 

O You are not telling this jury that Weiner's 
should have had their lights on, are you? 

A No, the situation didn't warrant headlights. 

Oo Let me talk about the speed of the Weiner 
vehicle. You said before in answer to a question by 


Mr. Spatt, you used the word "fant ss I 


trying to convey the impression that the 


very fast not that the Weiner vehicle was 


thought 


you were 


accident happened 


going very fast. 


MR. SPATT: Idject to the form of that 
question. 

TIE COURT: No, he may ask the question in 
that form. 

a) No you Ir 1) that Mr. Brown? 

A I don* iif Saying anything about the speed 
of the Weiner vehicl] 

() What was the speed of tlh Weiner vehicle as 
it approached the spot vnere it hit the snow ban! the 
guard rail on the right side? 

A I have no idea. 

ry What was peed the Wein 
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came across the roade 
A I have no idea. 
Oo Now, there is no question, is there, Mr. iessiel 


that at the time the accident happened the road was wet and 
slushy; is that right? 

A That's right. 

nm And you used those words at the Motor Vehicle 
ligaring Accident Report? 


A That's right. 


O we know off the travel portion of the roadway 


en the shoulder there was some big snow banks there; 1s that | 
ae | 
right? | 
A It was snow banks. 
Oo Let's forget those. Wasn't there also some 
| 
slush both on the shoulder and on part of the travel portion | 

of the highway, part —f the paved portion of the highway? 
A Could you ask that again? 
! 
Wasn't ere slush on parts of the paved portian 

of the highway as wel lush on the shoulder? 

} 
A I would sa 30, Yes. } 
0 And we aqree what slush is, it's heavy, wet 


snow, isn't that right? 


A That's right. 


O Was there slush in the vicinity where the Wein 
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2 car first left the road on the roadway? 
A First sight. 
4 ra) Over to the right? 
5 A Yes. 
é oO You heard Mr. Stone the driver of the Volkswagen, 
7 you heard him testify about this case, have you not? 
4 A If you mean this afternoon -- the deposition. 
9 | ra You were there when he testified in person at 


the deposition? 
A No, I wasn't. I don't remember. 
a I think you were. It doesn't make any difference 


Didn't he come to that Motor Vehicle Nearing with the referee, 


1A wasn't lie there? 

5 A Yes, 

o You were there? 

= A Ves. 

P a No you know the effect of a wheel going into 
19 that heavy slush -- 1°! withdraw that. 
20 You have ariven many miles, Mr. Brown? 
y A Quite a rew. 
47 O You know what happens when a wheel gets caught 
24 in heavy slush such as existed on this road? 
a A Automobile you wouldn't notice it. 

| a) What happens in a bus you wouldn't notice it -- 
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what happens in an automobile? 

A Depending on how deep the slush is and the 
temperature at the time. 

oO The kind of slush that existed on this roadway 
just before this accident, this we heavy slush, what happens) 
when an automobile wheel gets caught -- 

MR. SPATT: I object to the form of the question. 
} 

I think it's speculative. 

th THE COURT: No, he may answer. Let's see what 


ot the answer is. 


oO Did you say you don't know, Mr. Rrown. 
| 
A I said T vouldn't know. 
' 
.) You don't hnow? 
15 A As far as an automobile? 
| 
le oO You say the automobile wouldn't be drawn in 


the direction of that slush? 


MR. LEVITT: I object to that, it denends on 


any factors \ not in heing. 
THF COUR" Ax s wacki, isn't this a question 
2) which draws o1 i 6©expertence so general that we are 
2? al) able or equally unable to answer it? 
23 MR. ZAWACKI: I withdraw the question, your 
24 Honor. 


nN 
in 


oO Have you ever heard Barc Stone, the driver 


i 
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of the Volkswagen say that the Weiners got caught in the 


slush? lIlave you ever heard that? 


A 1 believe I did. 

Q Do you know what he meant when he said that? 

A 4, 

oO The day of the accident, just before the Weiner 


car left the road, did you see it get caught in the siush? 


? A No sir. 
10 Q You just saw it gc to the right? 
A I seen tne car go to the right. 
a) Were the wheels turned to the right, the front 


wheels, do you know what I mean by that; were the wheels 


A turned? 
\! A I wouldn't know. 
OQ Did it skid to the right? 
p Again I wouldn't know. 
MR. ZAWACKI: I have no further questions. 
19 | MR. CAMERON: I have just one or two questions. 
THE COURT: Are you really going to have one or 
two -- I think a couple of jurors can catch that train, 


if you don't mind Mr. Cameron. All right, 10:00 o’clo¢k 
tomorrow morning. Do not discuss the case with one 
another or anyone on the jury until it's finally given 
5 | to you to decide. ‘oodnight. 


(Whereupon «curt recessed for the (a 


a ant 


